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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 
TEXARKANA DIVISION 
THE STATE OF TEXAS, 

Plaintiff, 

v. No. 5:96 CV91 

THE AMERICAN TOBACCO COMPANY, et al-, 
fefendants. 



Oral Videotaped Deposition of WILLIAM 
KIP VISCUSS, tlaken at the request of the Plaintiff, 


|deral Rules of Civil Procedure, on 
22, 1997, at 9:03 a.m., at 1700 

, Suite 4000, Denver, Colorado, before 
linger G. j^ton, Registered Professional Reporter 
land Certified^horthand Reporter in and for the 
It ate of T'S^ai.; (22492) . 



COURT COST: $_ 

TO BE PAID BY: Plaintiff 


Certified 
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WILLIAM KIP VISCUSI, 

sworn by the Court Reporter, testified as follows: 

EXAMINATION BY MR. FISHER: 


Q. Sir, will you please state your full name 
for the record? 

A. W. Kip Viscusi, where W. stands for 


9:03:26 

9:03:30 


^William. 


id where are you presently living, sir? 


A. [DELETED] 


long have you lived in [DELETED] 


inoe the middle of July. 





'ou married, sir? 


you ever been married? 


ow V as y° ur marriage terminated? 



9:04:00 


Q. year did you get married? 

A. I'm not really sure. I think it's 1972. 

Q. Okay. And what year did you get divorced? 


^ A. The separation, I think, was in 1994, 
1993. And divorce was probably 1996 or -- yeah, 


9:04:30 


Q. Did you and your wife have any children? 

A. Yes. 
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Q. How many children did you have? 

A. Two. 

Q- Is it a boy and a girl, two girls? 

A. One of each. 

Q. How old is your son? 


Q. ^How old is your daughter? 


sthey living with you or their mother? 
rier, but I also have a house in [DELETED] 


9:05:00 



j-wf 11 have a house in [DELETED] 


1we srLLit 



v e X - v/ i f e 1: 


your last answer, I take it your 
^ in [DELETED] is that correct? 


9:05:30 



' s correct. 


‘at part of [DELETED\ 


does she live 


1in? 


[DELETED] 

Is she currently working? 


A . No . 

Q. Are your children in high school? 

A. They are now. 

Q. Okay. And they go to high school in 
[DELETED] 

A. That's correct. 


9:06:00 
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COW ft 


1 


Q. 


Who do you work for at this time? 
Harvard Law School. 


9:06:30 


Q. What is your position with Harvard Law 


School? 


I'm the John F. Cogan junior professor of 


^ law and economics and the director of the program on 
I empiricalstudies. 


Iho is John F. Cogan? 

an alumnus of Harvard Law School who 


9:07:00 


donated $3^ 


he head 


.lion or so for the chair. And he was 
ie capital campaign for Harvard Law 




as a prof 



did John F, Cogan do for -- I guess 9:07:30 


money. 


Q. Jn ;|hat ways? 

A. y^y^ink ' s a fi nance guy. 

I Q. ■ How long have you been the -- been 

at Harvard as a professor of law and economics? 

1 A. As a permanent tenured person, I went on 

ly he payroll July 1st, a little over a year ago. And 9:08:00 
I was a visiting professor before that. 

Q. Okay. what courses do you currently teach 

at the Harvard Law School? 

A. On empirical methods for law and 


KEITH & MILLER CERTIFIED REPORTERS 
EL PASO, TEXAS 79901 (915) 533-7108 

http://legacy.library.ucsf.e(SU/ticKb}ct(il![ai)0)(pBHA/.industrydocuments.ucsf.edu/docs/yfgl0001 


5 


52011 1667 




economics, a seminar on risk in environmental 

regulation, a course on the economics of regulation 9:08:30 

and anti-trust, and another seminar dealing with -- 

using quantitative methods in legal contexts. 


School? 


What is your current salary at Harvard Law 


X have to tell you? 


?eah. Well, I mean, do you know it? 

. ' "SSv. *■ 


I -r~ 1 






|maybe 5 0 0 J 



Yes, I do. 

§• What is your current salary? 
^base nine months salary -- 


I think it's 172,000 and something, 
lewhere in there. 


ab's close enough. 


If acuity, 


Before joining the Harvard Law School 
where were you employed? 


9:09:00 


9:09:30 


P A. |§IM| University. 

t? Q. And at Duke University, were you a 

^professor of law and economics? 

A. No. I was a professor of economics. 

Q. How long was your stay at Duke University? 

A. i believe it was about eight or nine years .9:10:00 

Q. What courses did you teach at Duke 

University? Did you teach the same courses every 
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1 

2 

3 


T 4 




year or did your courses vary at Duke University 

from year to year? 

A. They were the same courses every year and 

it was law and economics and public finance. 

^ Q. Would it be an accurate statement to say 9:10:30 

| that in the eight or nine years at Duke University, 
you -- yo^taught two courses, law and economics and 

; public f ilftnce , or were the courses that you taught 

$ 

| 

frelated t< |>se two disciplines? 

tly taught two classes. 9:11:00 




| I also ran a seminar, but those are 
s I taught. 

What seminar did you run? 
ic finance. 

^.v.v.v.v.v^ 

: Was\the seminar for students or people 


fas for students. 

y . n 

-- the university? 

What was your salary at Duke University? 
I think it was about the same. If I had 


22 

stayed, 

it would have 

been 

higher. 

It 

was 

about 

23 

165,000. 

In each case 

, it 

's plus 

summer pay. 

24 

Q- 

Okay. 






25 

A. 

At Harvard, 

it's 

plus summer 

pay 

and a 


9:11:30 
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housing stipend. 

Q. How do they calculate the summer pay? 

A. It's ninths of your salary. So at Duke, 

it was three-ninths, so it's an extra 50- or 


9:12:00 


$60,000 


Q. That's one-ninth of your salary? 

A. |^hree-ninths. 


Q. Fob, three-ninths. 



say you h$ 


arvard, how much is your -- did you 
house stipend; is that what it is? 


A - LLW' 1 can't divulge that. 


9:12:30 




| I can -- I get two-ninths summer pay 
^ninths summer pay at Harvard? 



Q. 'Do ^ou -- do you personally own the house 


that you 1 re staying at or does Harvard own the house 


and you l^i^here or how does that work? 

A. I own the house. Radcliff owns 15 percent 

of it . 

gg! Q . Okay. 

A. And then I get a mortgage subsidy from 

Harvard Law School. 


9:13:00 


Q. Who is -- who is Radcliff? 


A. Radcliff - - 
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Q. Yeah. 


-- is a college. It's the girl's school 


3 version of Harvard. 


Prior to Duke University, where did you 


work ? 


r8 ^ UniversitW 


maybe two 


A. Northwestern University. 


ow long was your stay at Northwestern 


.d a couple of stays. That stay wa: 
■hree years. Then I had been there 


■ few years U earl ier in the 1970s. 



UnivSit^ 



was your position at Northwestern 


lessor of economics. 



9:13:30 


9:14:00 


Q- j ng your tenure as a professor of 

economics ^at^orthwestern University for two or 
three yearsyciid you teach the same courses that you 


taught at 


University? 


1A, I've also taught labor economics at 

2c fe Nort hwestern, public finance, public policy and 
2 l ^^t nalvsis, and law and economics. 9:14:30 

22 Q. while teaching at Northwestern University 

23 were you -- how many classes would you teach each 9:15:00 


24 semester? 


I believe my load there was two courses 
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r h 1 


1 


each for two quarters. 


Q. Two - - 

A. And one quarter I was off. 


Q. Okay. And was that the same setup at Duke 
University, two courses per quarter? 


9:15:30 


No. Duke was semesters. 


Q. Semester? Okay. 


A. Fa taught two courses in one semester and 

f v - ^ 

e S 'W* % 

no course fam other semester, about a half-time 


teaching 



Q. ;And> at Harvard, how does that break down? 


quarter system or semester system? 


masters, and it's one course each 




semester 


>ne seminar each semester. 



are the seminars that you've taught 


at Harvard? 


WkWWtiV-v, 


9:16:00 


[Risk in environmental regulation, in the 


law school 


it's jointly offered at other 


9:16:30 


^schools. And next spring, it will be quantitative 
^methods for law and economics. 

q. Did you teach any seminars at Duke 

University? 

A. Public finance workshop. 

Q. Okay. Were you required as a professor at 

Duke University to hold seminars? 


9:17:00 
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1 


No . 


Q. How often would you hold the public 

finance workshop seminar? 

A. Probably every other week. It varied. 

Q. Let me back up. How long does the risk in 

environmental regulation seminar last? 

A. pt^Two hours each meeting, every week, 

Q. P^nd' how long do these meetings.-- I mean, 


9:17:30 


how many ^^^^ings do you have? 

A. ^^^tart the 

Q . Ll„.jm .iean , is it like a course that you start? 
* a course. It's a whole semester, one 

day eehours the whole semester long. 

Q. Ipi^y. And that's the same thing for the 
quantitatmethods of law -- 

A. ^Sem^nar. 

Q- U^Jeininar? 


| ""fri 



9:18:00 


A. |M^the course is two days a week for an 
hour and a half each time. 

Q. Do these two courses go on simultaneously 

I mean, these two seminars go on simultaneously 
or do you -- are you planning -- did you teach one 
one semester and then a follow-up with the next one 
the next semester? 

A. No, I'll do them -- I'll do them both -- 


22 

or 

do you 

23 

one 

semes 

24 

the 

next 

25 


A. 


9:18:30 
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1 welly I'll do the risks in environment seminar in 

2 the fall, the quantitative methods seminar in the 

3 spring. 

v 4 % Q. And the public finance workshop, was that 

-- did you teach that in the fall and the spring at 9:19:00 
Duke University? 

A. j^That was throughout the year. 

nd ? would it last from the beginning of 
un all the way through with the same 
ng the seminar or would it -- would it 
lass or one group finish the seminar 
r and then you start over the next 
phat how it worked? 

It was the same people throughout the 9:19:30 


Q • 

Universit 

A. icipated in a labor seminar, but I 

didn't run the seminar. 

Q. Okay. What was your role in this labor 
seminar? 



bf3Tct\ you teach any seminars at Northwestern 


22 

A. 

Several 

faculty members went, but I was 

23 

not the 

organizer. 

9:20:00 

24 

Q. 

Did you 

give lectures on certain days or 

25 

is that 

what your 

role was or -- 
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A. I would give maybe one talk. And 

otherwise, I was there to comment on other peopled 


talks. 


These labor seminars, would you have - 


- would you invite guest speakers outside the 
1 university to speak at these seminars or did you do 
$ most of th^ speaking on the ones that you organized? 



speakers, 
outside, 


Ftabor seminar was almost all guest 

f 7^ 

bp^Jier from within the university or 


tiding graduate students. 


iabout Duke University, was the public 




wctggtafiop -- did you-all have mainly guest 
spdli&rs t^^re you the primary speaker? 

A. a few guest speakers, but we had a 

lot of gre students speaking and other faculty 
members, iuicTi|ding myself. 

Q. ^myabout your more recent seminars or 


risk enviiMMintal regulation, do you mainly speak 


to that or do you have guest speakers? 

A. That's mostly me doing the work, as well 

s&s the co-teacher of the course. 


Q. Who is the co-teacher of the risk 

environmental regulation? 

A. Richard Zeckhauser. 

Q. Could you spell his last name? 


9:20:30 


9:21:00 


KEITH & MILLER CERTIFIED REPORTERS 
EL PASO, TEXAS 79901 (915) 533-7108 

http://legacy.!ibrary.ucsf.e(Jb[/ticbfb;ct(il!(ai)0)(lpBHA/.industrydocuments.ucsf.edu/docs/yfgl0001 


52011 1675 



1 


Z-E-C-K-H-A-U-S-E-R. 


Q. How did you meet Mr. Zeckhauser? 

A - He was my undergraduate thesis advisor. 


9:21:30 


Okay. What does an undergraduate thesis 


advisor do? 



A. I wrote an undergraduate thesis at Harvard 
md he re^s it. He's a professor who would 


■ supervise llfnd read it. 

r" x 

y Q- ia&4>s& is role was actually to critique your 
§f work or tl^yludents • work that -- 


!I was a student. 


9:22:00 



^you in th 



idjhe would critique it 


Does -- is that the way he assists 
minar at Harvard now? Does he 


critique the htude nts 1 work or what is his role? 


|he ' s there! 


fte/g ives a few lectures as well and mostly 
s ^k^h elp lead class discussion. 


Is his name Mr. Zeckhauser; is that 


Icorrec t ? 


w A. Zeckhauser. 

Q. Zeckhauser? 

Is he going to assist you in your other 
seminar at Harvard, quantitative -- is it methods 
for law and -- what is it? 


22:30 
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W W'fe. W"i 


1 


A. 


Economics. 


And economics? Okay. 


9:23:00 


3 A. I'm not sure of the exact title, but he 

yA won't be -- he will not be involved in that seminar. 
N ^iP- Q. Okay. Is anybody going to assist you in 

that seminar? 


A . ysio 


Q. Fwho is -- did anyone assist you in your 


'public fi 



seminar at Duke? 


>rked with V. Kerry Smith one year and 


Bil1 Gent h^tJ lother Year. 



9:23:30 



of the co 


be f ore. 


working ai| 
taught at | 




| did you meet V. Kerry Smith? 

|i a faculty member and I was the chair 
|ee that hired him, but I had known hir 


{■ Had -- prior to going to Duke -- or 
:e University, had V. Kerry Smith 
other institutions? 


9:24:00 


A. North Carolina State, University of North 
2QtesSaf Carolina, Vanderbilt, and others as well, I think. 

Q- Did he teach public finance at those 

22 universities? 

23 A. No. He taught environmental economics. 

24 Q. You stated that another person helped you 

25 in your public finance workshops. What was his name?9:24:30 
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v '0- 1 


I 


Bill Gentry. 

How did you meet Mr. Gentry? 

I hired him, too. So I was the chair of 


the committee that hired him. 


^ seminar a! 






?.kthwestern - 


r did anybody assist you in the labor 
thwestern? I'm sorry. 


didn't run the seminar. It was run by 


Dale Morti 


Q. ^iy. Okay. Prior to working at 
Northwestinn\where did you work before that? 


oipg back in time, we had Harvard, Duke, 


Northwest 



Q. Prior to working at Duke University, had 

Bill Gentry taught at any institutions? 

A. uDnly as a graduate student at Princeton. 9:25:00 


anyone assisting you in the labor 


9:25:30 


Yes . 


A. -- visitor at the University of Chicago 

|or a year, Duke University again, the President's 
Council on Wage and Price Stability and the National 9:26:00 
Council -- National Commission on Employment Policy, 
and then Northwestern again. 

Q. Okay. As a visiting -- you were a 
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1 visiting professor of the University of Chicago 

2 before you started teaching at Northwestern; is that 

3 correct? 

A \ A. I was -- when I returned to Northwestern, 

I was on the Northwestern payroll simultaneously 9:26:30 

^with Chicago, so they hired me in. 

Q• Klkay- 


ut they only -- they only paid me a 

They didn't pay me a salary, because 
* a salary from the University of 



11^ 

12 

p 

13 

15 
1 6 

17 

P 

re 

1 9 
20 
21 
22 

23 

24 

25 


was your -- what were your -- what 
the University of Chicago? 

•arch, no teaching. 

^long did you do this research at the 
University^ of ^ Chicago? 9:27:00 

A. One..v ear. 

Q. were your research projects? 

A. Hazard warnings, effective job safety 

regulations, that kind of thing, product liability. 

Q. Okay. And prior to your research at 

University of Chicago, you said you were at the Duke 9:27:30 
University,- is that correct? 

A. That's correct. 

Q. And what did you do at Duke University 


17 
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1 


during this stint? 


2 A. My main appointment was in the business 

3 school where I was a professor of business 
A \ administration and director of their center for the 

study of business regulation. 

Q. what were your job duties as director of 

center of business regulation? 

A. IlfeTi, I brought in grants to support the 


9:28:00 


1 
1 
1 7| 

las 

1 

2 
2 lj 
22 

23 

24 

25 


'research <j| 
visiting # 
things life 


br 

businesse 
donations 




self and faculty members and ran 
lers series, working papers series, 
at . 

ou remember -- when you say you 
nts, did you -- did you contact 
individuals and request them for 
uke University for research? Is that 


9 : 26:30 


^basically ;whafe you were doing? 


A. incorporate monies. So I only got grants 
from the Science Foundation and the U.S. 

!Environmental Protection Agency. 

Q. who were the members of the National 

Science Foundation? I mean, who comprises the 9:29 

National Science Foundation? 

A. it's a government agency. 

Q. What -- what was the other source of the 
grants you brought into the Duke University? 


Ln 

M 

S> 


0) 

CO 

S> 


00 
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1 

2 

3 




A. U.S. Environmental Protection Agency. 
q. And at this time, who was your contact at 9:29:30 
the U.S. Environmental Protection Agency? 

A. I don't recall. I've had a number of 

contact officers, but -- to make grant applications. 

Then after you get a grant, they put different 
people in^pharge of you, depending on the grant. 

Q. i^^ay. And were all these grants funded 
or the schools that — is that what they 9:30:00 

I were f und^H| ;: |^ >r or was they -- or were they grants 
to the general university? 

li'Tiwy go to the university. The university 
takefeTja pifte^off the top. Then they send it to the 
business asshsHsjl and the business school takes 


another c 


; . ^vawwwsv- 

: research. s * 



And then you spend the rest on 


Q. you done any of this type of - - I 

smean, woul^^lu consider what you were doing with 
Jsthese grants fundraising? 

A. No . 

^ Q. Would that be accurate? 

A. No, just general -- well, generating 

research support. So the universities like this, 
because they get a third of the money. 


9:30:30 


Q. 


Right. 
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1 


But it's not fundraising in the sense of 


getting endowment money. 

Q. Okay. Was that the only time that you 

have worked in the area of securing grants for 
universities where you were working at? 


9:31:00 


9 Tat least 


m^ave you done this type of work at Harvard' 

Pr've been funded continuously by EPA for 

f- ^ 


basically, the last 13 years, wherever 



1you've taughtj you've been funded by the EPA; is 




so I have 


it now, I still have my money at Duke, 
rant still at Duke and an office there 


|and a res^cjp assistant, a computer. So I have a 9:31:30 


whole researc| operation still at Duke. 

Q. LHqmj much does the EPA fund a year for 


these gra 


I don’t know. I think I only have a 


couple hundred thousand dollars left, but it's been 
2 i frA iah. So it's been between half million and a 

22 million for a given year. 

23 Q. Okay. That's how much they ear mark each 

24 year or is that -- or did they just put in -- like a 9:32:00 

25 million dollars at the beginning and then you have 
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1 


drawn off that through the 13 years? 

2 A. It's gone in chunks. So some -- but never 

3 a chunk as big as a million dollars in one chunk, 

\ but there woulci be a year where 1 would get several 

chunks. 

Q. Okay. And on average, I mean, just -- I 
don't exp&gt an exact figure, but estimate how big 
the yearljpchunks would be. 

A ' bMAf not that high right now, but we just 
ftUltii finished ^«^>erfund project that was averaging over 
1] K^ a half a rti1iVon dollars a year for several years. 

prior to that, were you averaging a 
mi , also? 

w hundred thousand, a couple hundred 
hat range, but under half million a 


9:32:30 


1 2 , 


1 

1 

1 

i 

1 9 

2 0 
21 
22 

23 

24 

25 



A . 

thousand, 
year . 

Q- -how...;long had you worked on the Superfund 
project? 9:33:00 

A. Four, five years. It's still going on. 

Q. And is this Superfund project, is this 
lelated to your work at Duke that you're doing or 
did you carry it with you to Harvard or -- 

A. Well, I'm doing the research and writing 
up the papers at Harvard. We still have all of our 
data there at Duke. And since the EPA funding for 9:33:30 
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1 that particular project is now over, I'm using 

2 Harvard money to pay my research assistant at Duke 

3 for that particular work. 


\ 


Are you receiving any grants from the 


National Science Foundation? 


9:34:00 


A. Not now. 


Q. Kjow j many years did you receive grants from 


[8 'the Natiolnfl Science Foundation? 



and each 


elieve I have had a couple of grants 
lasted about a year. 


Q. said you had a couple of grants? 

lul^jpuple of grants. 

A 

$ Ana t-Mher i were these grants funded? 

A. in the late '70s, early '80s. Another 9:34:30 

one in thf§fg?a|e '80s, early '90s. 

Q. |Hav^ you ever received grants from any 
other ent^bi^f during your teaching years at Duke 


and Nort 


rn and Harvard, any of those schools? 


I was on a grant, small grant, for the 


9:35:00 


Roscoe Pound Foundation. 


Q. Okay. And what is the Roscoe Pound 


22 Foundation? 


23 A. I think it's an ATLA-sponsored group that 

24 -- at least I've been told that anyway, that worries 

25 about -- I didn't know that at the time I got the 
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1 


grant, that worries about legal reform. 


2 

3 

s®4 


f" 


J 


15C 

1 

1 % 

1 
1& 

2 0 
2 i 
22 

23 

24 
2 5 


Q. Okay, And what is their position on legal 

reform? 

A. I don't know, but this was a grant to 
study punitive damages and I just worked with a Duke 9:35:30 
I professor who had the grant, so it was not my grant, 

Q. IsJs this -- is the Roscoe Pound Foundation, 

is this aPpublic foundation or a private foundation? 

! 

iuess is -- I'm not sure -- I'm not 
means. 


' s a 


ess - - 

A. iMilgi not a government agency. 

Q. . I guess that's what I'm asking, 

versus, ld't' r s^say, the National Science Foundation, 
you just a government agency, correct? 9:36:00 

A. imljjgSi ' s correct. 

Q. Okay. And the Roscoe Pound Foundation is 
not a government agency, correct? 

A. That's right. 

Q. So that's what I'm asking, the 

distinction. 

Do you know who the creator was of the 
Roscoe Pound Foundation? I mean, is it Roscoe 
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1 


Pound? I mean, which 


My guess -- that would be a good guess. 



the persoi 


Yeah . 


But I had no direct dealing with them. 


Kind of like Grant's tomb? 


ight . 

ko*s buried in Grant's tomb? 
k&ht • But I don't know, because I'm not 
had the grant. I didn't deal with 


1th e foundation. I had no contact with them. 


• You just did some of the work that 
ndaftjgn -- for the grant that the foundation 





funded it4* 


correct ? 


professor who had the grant. 


twas? 


ffkay. Do you know how much this grant 


I can't believe it was more than $10,000 


^or so. It was a small grant. 


9:36:30 


|j|sentially assisted a -- or worked with 


proj ect ? 


what type of work did you do on this 


we did a tally of all lawsuits involving 


9:37:00 


punitive damages based on Lexus case search and then 
called up the participants to try to find out the 
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1 


eventual resolution, 


Q. Was this research ever published? 

A, No. I did all the statistical analysis, 9:37:30 

handed it to the guy who got the grant, and I'm 
waiting for him to write it up, so -- 


Q. Okay. 


-- that's where we stand 


Q. Pokay. How long -- I mean, when did 


fyou-all si 



this project? 
:he ' 80s . 


Q. ■. Okay . And as of this date, nothing has 
>ee ns3sagy er b&feM ted or done with the research that you 9:38:00 


e <|i lector of this project? 


written, 



a single word of text has been 


r as I know. 


Q. 'Oka%. What is the name of the director of 


this 


is research project? 


A. btjjaaa &me Kolp. 

Q. And how did you meet Mr. Kolp? 

A. He was a classmate of mine at Harvard 


before he went to Harvard Law School. 


9:38:30 


Q. Where is Mr. Kolp employed now? 

A. He's a professor at Duke Law School. 

Q. Have you ever contacted Mr. - Kolp and asked 

him, you know, if he was going to ever write 
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1 


anything up or 


2 A. Regularly. 

3 Q. And what is his response? 

^ % A. Well, he hasn't gotten around to it. He's 

J 

had some problems. His house has burned down, so 

i^^he 1 s had his hands full. 

Q. |£>P you know how he decided to do this 

'particulaJ^project? I mean -- what, did the Roscoe 
r' 

'ound Founsyyyion contact him and ask him to do this 


9:39:00 



study or 



his -- or was this the topic that he 


chose? Hoiw did that work? 


pdbjs^as a competitive application where 
t ^j| ver ftr k&d for grant applications dealing with 9:39:30 
Ipunitive d^i^es. 

| Q. ||#^ypu know who supports the Roscoe Pound 

S ■!s\vvvrtV.V.\i L . 

‘Foundation-, as| far as financially, at all? 

A. NO-....J I just know that it's rumored to be a 

ilaintiffs^^nted group. 

Q. But you are not familiar with the names of 

|any of their members, right? 9:40:00 

^ A. The only name that I've heard is ATLA and 
I'm not sure what the connection is. 

Q. Okay. Any other grants that you've 

received during your career as a 

prof e ssor/instructor? 
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U.S. Department of Labor. I've had 


9:40:30 


various grants to study job safety standards. A 
grant from the U.S. Office of Management and Budget 
\ also in the safety area, benefit cost analysis area. 
^ Q. Are you currently getting any grant money 

from the Department of Labor? 


9:41:00 



from the 


I Budget? 




re you currently getting any grant money 
sl^dhd States Office of Management and 




:|much grant money have you received 


rtment of Labor? 

s>n 1 1 recall. A lot of -- several 


$10,000 g] 


isprnis . Maybe one big one, $100,000 grant 


I'm not sUre qf the exact amount. 


ithe last 


iLabor ? 


When is the last - - what year was 
you received from the Department of 


I don't know. All these are listed on my 


IV at the back . 


Okay . 


A. But not in the 1990s. 

Q. Okay. How much have you gotten in grants 
from the U.S. Office of Management and Budget? 


9:41:30 
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A. They were small, on the order of $10,000. 

I'm not sure how many I've had. One or two. 


Q. And you received one or two grants from 9:42:00 


them? 


A. At least one, yeah -- at least two. So at 


i least two. 


Q. j.,When is the last year you received a grant 



;from the 


guess wou 



Office of Management and Budget? 
|, the exact date is on my CV. My 
i about five years ago. 


Q. fAny-other grants that you've received, 


!'hat .jpu 



9ber ? 



agencles. k 


done work for other government 
sfcsd not sure what counts as a grant and 


|what * s cor^ffting, but I’ve worked for the Justice 


IDepartment, 


e General Accounting Office 


lave you done anything for the surgeon 


|gene ra 1 ? 


Have -- 

Well, I was a consultant on smoking to 


9:42:30 


9:43:00 


the EPA, but not the surgeon general. 

Q. Okay. That was my - - how -- what project 
are you currently working on for the EPA? 

A. It's a survey study that's going to be run 


9:43:30 
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in -- that's being run now in North Carolina. Our 
second site will be Denver, to value what is clean 
water worth to the citizens. So it's the pilot 
project for a larger national study. 

Q. Am I correct that the only current entity 
that you're getting grant support from now is the 
United States Environmental Protection Agency? 


)ther than Harvard Law School 


9:44:00 



grant at 



• And what -- describe what - - your 9:44:30 
I^^pplrd Law School. 

M , I have three sources of money 

I get a research stipend as a faculty 


much is that? 



not sure. 


^OkaV. 


LBecause it's a lot of different pieces. 


ibut probal 


115,000 


Q. Okay. 

^ A. And then there's -- the Olin Center for 

I 

y^aw and Economics gives me money. And I administer 9:45:00 
another fund donated to Harvard Law School. 

Q. what's the name of that fund; do you know? 

A. The Sheldon Sivack research fund. 

Q. The Olin Center -- is a law and economic 
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fund; is that what you said? 

A. Right. 

Q. How much is that annually? 

A. I don't know. There's -- last year, I 

maybe got $100,000 from the fund. 

Q. Okay. And is it alumni and other entities 

that donate the money for that fund? 


te'Olin Foundation -- 

.-I 

jaJ /. Olin Foundation 


lonated the money. 


:Do Vou know who sits on the Olin 


lliam Simon. 


who is William Simon? 


9:45:30 



9:46:00 


Irrrper secretary of the treasury. 

mnvwmS 

fiat is his position? Is he called 


director of the Olin Center or what's his title? 


I A. . I guess, the equivalent of the CEO. 

H So he doesn't do the day-to-day administrative 
gwork, but he would be the one who sets the broad 
direction for the Olin Foundation. 

Q. Does he have -- as a CEO, does he have a 

board of directors on this foundation? 

A. I'm sure. It's a large group. 

Q. Okay. 


9:46:30 
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r 


1 A. I don't know the names. 

2 0. Okay. Do you know anybody that's on this 

3 board of directors? 

4 \ A. No . 

j 

Q- Does any type of industry sit on the board 
llof directors? 



J 

3§ 

11k. 
12 
i 

15 

16 
17 
I' 

19 

20 
21 
22 

23 

24 

25 


A . 

Q. 

1; 

A. 
Q. 


i s 


A . 
Q. 


don 1 t know . 

e ^- is it the Sheldon Civic Research 

ip” 

J 

Iwhat - 

’don Sivack Research Fund. 

LSivack? 


How much a year do you get from 


nds on what I want to draw out, so - 
’’you have any limits as to what you 




?draw out o=r 



A. |^|y|ked for maybe $50,000, just a guess. 
Q. the research stipend that you get, 

ioes that go up as you -- as your tenure increases 
sfat Harvard? Do you get increased funding -- 
A. This is already -- 

-- or stipend? 

This is already above the standard 


Q. 

A . 

stipend. 
Q. 


9:47:00 


9:47:30 


U) 

K> 

G> 


id 


Okay 
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1 
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3 



A. So I will get the increases that go along 

with the standard stipend, plus I get -- I don't 

know, X-thousand dollars, 5- or $10,000 more than 
the standard full professor. 

Q. Okay. And will that continually increase 

| through the years at Harvard? 

A. ^The part that all the other full 
professor|^'get will increase and that part of the 
fund will^jj^p, but my bonus above the standard 
| grant wonup. So that’s not - - it doesn't have 
a cost-of■^^.ng escalator. 

^V° ur bonus above the usual amount is 

A. |§^^' r $10,000, somewhere in there. It 
depends or^Wat you count . 

SWWSViWWMB 

Q. ^o^he $15,000 figure, was that including 
the 5- or 0 0 0 bonus you get or 

0■ -- not included? 

A. But I'm not sure it includes student 
esearch assistants, which we're provided. So I'm 
not exactly sure what went into that. That's just 
the number that I know was prominent in my 
discussions with the dean. 

Q. So the university also provides you some 


9:48:00 


9:48:30 
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students to work on your staff? 

A. We have Harvard Law School student time - 

Q. Okay. 

^ A. -- that I can use. 

I 

Q. What -- the Olin Center Law and Economics 

Foundation, the $100,000 that -- is that how much 
P they gave^ou last year? 


9:49:00 


iast year. 


: was that money used for? 

.ng a Sun Ultra II computer and a Ph.D. 



research iroarammer. 


f Sheldon Sivack Research Fund, last 

; be jfSbre you testified that you got 50,000 


from that 


is that correct? 
1 s ballpark. 


Q. f Bal^park? 


9:49:30 


^ A. ilt^G ou1d be less. I don't know, 

^ Q. ||^|I won't hold -- I mean, you know --? 9:50:00 

} A. Right. 

| Q. I'm not going to hold you to exact amount, 

ygut what did that money go to last year? 

A. Same kinds of things, computer equipment, 

software, programming time. And I'll use it to pay 
a research assistant at Duke starting in we 
started in July working on our Superfund book. 
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Q. Okay. And these are the three grants that 
you talked about that you're receiving as a 

professor at Harvard; is that correct? 

s : , A. Three sources of money I have, yes. 

| 

Q. All right. Is there any other sources of 
4 money that you're receiving right now from any other 
I entity in^he way of grants or research funding or 

^anything jPfke^that? 

^ ft 

ff A - consulting. 


9:50:30 


9:51:00 




A. ^Ancy I work on the EPA science advisory 
)oa rg :he] ^4y occasionallv get money. 

ftg jEPA science advisory board? 

A. ^^ sory board. 

Q. long have you been sitting on this 


[ A. ww sory board. 

i Q- long have you been sitting on this 

^VLwmwvw 

£ board ? 

l 

' A. ^1 gu ess it’s about five years. It’s on my 

[vitae, so 1 s something we could look up. 

? Q. Okay. How long have you been doing 

Iconsuiting work? 


9:51:30 


2 

A. 

Well, in the legal context, 

maybe since 

22 

1983 or 

s o . 


23 

Q • 

Okay. 


24 

A . 

But I had a consulting job 

-- in graduate 

25 

school, 

I worked for somebody. It wasn't much, but 


9:52:00 
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1 


you know. 


it depends 


Q. Yeah. 


It depends on what you classify. 



Q. What you consider consulting. 

Let's -- just give me a -- and some of 
| this information might be in your CV, but just give 
I me a thuml^jiail sketch of the -- of the nonlegal 
! consultin^work that you've done since your -- I 



'guess you] 


correct? 


lergraduate work was at Harvard, 


9:52:30 


A. -.That ' s correct. 


|you start doing consulting work after 


you, x et e i veyav our undergraduate degree or - 



(st did various small things on some 
in project. I did another project on 


?water poll pg^Tq n project. I did another project on 
? the value 'of 3|ife for Oregon National Laboratories. 9:53:00 
) Q. fohoihired you to do the consulting for the 


iwater pol]|^dn project? 


1 A. Rick Burkinan -- no. No, Robert Edelstein 

|He was a professor at Wharton then. 

Q. And was this project funded by grant, 


also? 


9:53:30 


A. I have no idea where he got the * - but the 

grant -- whether it was a grant, private. 

Q. Okay. 
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^^ did a small piece of the analysis. 

Q. You talked about Oregon National 
Laboratories; is that correct? 

A- That's correct. 

What business is Oregon National 
^Laboratories in? 

^ A ' iJ*- ' s a think tank/consulting firm that 


^does work |^r i: the U.S. Department of Energy. So 
^this was a ^^^rtnient of Energy project. 

| Q • does the Oregon National 

Laboratorilf^rly do -- only act as a think tank and 

C ^ ult |§lif ork for the "■ for energy companies? 


^S.,Department of Energy. 




lovernment 



.o governnn 


r as I know, it's only for a 


So their work is strictly limited 

! 

jork? 


9:54:00 


9:54:30 


I'm not sure. All I know is the project I 


jas on -- 


Q . Okay. 


A- -- was a government project. 

Q. And what was the -- what did the value of 

life project that you do -- did, what did that 
entail? 


9:55:00 
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A. Estimating how much extra pay workers get 

for facing fatality risks on the job. 

Q. Any other nonlegal consulting work that 

you've done through the years? 

A. I've done a lot of regulatory-related 
work. I mean. I'm not sure what you'd call that. 9:55:30 

Work on h$*zard warnings, designing hazard warnings. 


Q. pEet's switch over to the legal consulting 

i rVi 

work you ' ^A^yme ■ What legal consulting work have 


| you done? A 


MR.1ATKESON: Let me just counsel the 


.s time. I don't know whether you've 


at Ouh^time as a consulting expert, where you 


haven 1 t b 


isclosed to the other side, 
not our privilege to assert, but to 9:56:00 


the extentf ^tK^ t you were a consulting expert, that 
sis a work (product privilege that existed in whatever 



cases tho: 


fe. So in answering the question, I 


}can't assert that privilege. You should just be 

laware that that exists. Those lawyers are not here 

I . 

^oday to say anything about it, but any case in 

which you were -- the other side knew about you is 
fair game. Is that -- 

MR. FISHER: Yeah, that's fine. 

Q. So did you understand your counsel's 


9:56:30 
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■557. 

jii 


\ 




1? 

15 

16 
17 
1 

1 9 
20 
21 
22 

23 

24 

25 


1 instructions regarding the consulting work -- I 

2 mean, the legal consulting work? 

3 A. I did. 

Q. Okay. What legal consulting work have you 
done where the other party involved in the 
| litigation has been made aware of your work? 

A. ytfell, the cigarette litigation, 
ay. Okay. 

ntiffs 1 cases involving personal 9:57:00 


:Oka\K Let's just go ahead and list them. 

•f.v.v.v*W.WW, — r —' 

I 

|o that . 

d|e some defense, wrongful termination 
;and discrikggg^t ion cases, hazard warnings, market 
ishare 1 iabgglPi^y, DES, risk utility analyses tie up 9:57:30 
swith the hazard warning stuff as well. 

Q. sAnd ,j l 1 11 get to what you did for each of 
ithese as u 11ant in this litigation, but any 9:58:00 

pother types of cases or consulting work you've done 
|in the litigation arena? 

A. Well, the Exxon Valdez' oil spill, but I 
was never named as an expert. 

Q. Okay. 

A. I worked for the government. 

Q. Okay. Any others that you can think of? 9:58:30 
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A. Well, a lot of these include lots of 

different cases, so hazards warnings would include 

-- or safety devices to this. Add safety devices to 
this. 





^ Q. Let's start with the cigarette 

§f litigation. What -- how many cases have you been 
0 named by tpbacco industry's attorneys as an expert? 


A. Pfney don't tell me, but 

< r ^ 

Q. ^iiiifou don't know if you've been 

de s i gnateiA^ not ? 


It could be a surprise. I've been deposed 


and Florida. We're now doing it for 


: I fkjto^ I have a deposition upcoming in 


9:59:00 


Minnesota 


not sure 


^ve been named in Pennsylvania. I'm 
k e else I’ve been named. 


9:59:30 



■MR. >ATKES0N: Just for the record, the 


PennsyIvai 


gase is not an attorney general case 


^ Q. Okay. All right. Is that an individual 
^smoker's case? 

A. It's a class action addiction. 

Q. Okay. Any other cigarette litigation that 
you've ever been named as an expert witness in? 


10 : 00:00 


A. I don’t believe I was named in the past. 

I may have been, but I was never deposed in the past. 


KEITH & MILLER CERTIFIED REPORTERS 
EL PASO, TEXAS 79901 (915) 533-7106 

http://legacy.library.ucsf.e<Sb[/ticb£bjct(a:T|atf)0Xp«WA/.industrydocuments. ucsf.edu/docs/yfgl0001 


52011 1701 




1 

2 

3 


Q. Okay. How many depositions have you given 
in relation to cigarette or tobacco litigation? 

A. This is the third. 

Okay. Were the first two Mississippi and 


P" 


) 

W Florida? 

Q. 


10:00:30 


That 1 s right. 

Hcay. So other than the Mississippi and 


Florida deposition, then, this one that's going on, 
jver been deposed any other time in a 
fo products liability litigation for 



|many -- how many hours did you bill on 
i case? 10:01:00 

ye no idea. 


Q. po ypu know how much you've been -- how 


^ion you’ve received for your 
the Mississippi case? 



Do you have any idea? 

No . 

Ballpark? 

I'd have to look at my records just to see 
what -- what was Mississippi, what was Florida. 10:01:30 

Q. Did you actually bill those cases 
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separately or did -- do you just bill a general 
defense fund or whatever for your time? 

A. I'll bill -- I haven't billed Florida yet 
or Texas, but I'll bill those as a pair, but -- you 
know, indicating the time for the deposition, time 


for preparation, the research time that went into 


10 : 02:00 




l|ATKESON: I'll tell you just so you - 

i't have to produce it later. There's 


I mean, w 


11^ an exhibit tojthe Mississippi deposition which shows 



iis feisl 1 iit. It's got an incorrect 
:a hefiHtion^lin it. I think it said $1600. It's 


really 8 , 0|i$li^:approximately . 



<FISHER: Okay. So it should be 8,000 


16^ssa#rather than 16 : <00? 


10:02:30 


ATKESON: Yeah. 


'ISHER: Is that -- is that just - - is 


.hat one invoice or is that 


MR. ATKESON: One invoice 


MR. FISHER: 


or total bill? One 


22 invoice? 


MR. ATKESON: And I'll also state for the 


24 record, because you'll see it in that deposition -- 

25 and I don't know if it will be clear there. There's 
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1 


another invoice that is for work that is not related 


to any of the litigation. And that is for a larger 
number. I think it's -- I don't know, 20- to 
-i 4 0,000, somewhere around there. 

r 

Q. (BY MR. FISHER) Do you know when you were 

^first retained to -- as a consultant in the 


10:03:00 



® MississippNv ^la wsuit ? 


A. Hummer. The two days of work that he's 

^ r - “1 

^talking a tiedstesl bil 1 ing were not done until., let's 
l|say, this Ji%|$$|er . 


all blurs to what months I was 


st was warm. 


| Q. i ght . Well, I guess what my question 

!is, is thijj jg^*'* j When were you informed that they -- 
! that they namejd you as an expert in the Mississippi 


10:03:30 



10:04:00 


ll i t igat ion( 


lybe that question will be clearer, 
it remember. I mean, it was before 


sthe deposition. I just don't know -- 
^ Q. Okay. Did you -- 

^ A. I knew I might be called on. So for a 

long time, I -- for a longer time I knew 1 might be 
named as an expert, but I didn't know exactly when 
they did the naming. 

Q. Okay. 
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1 MR. ATKESON: Again, just to clear it up, 

2 Mississippi had a limited number of experts and it 10:04:30 

3 wasn't until we made the final sorting as to -- I 

.4 ^ think it was 27 experts or -- maybe it was just 20, 
as to whether he would be on that list or not. 

;y* - 

And that decision was made right at about 
the time ^ whenever the designation was made. It 
was a twof or three-page document in Mississippi. 



f^It would 


two hours 


re 



metime in the spring. 

FISHER: We've been going on for about 

why don't we take about a five-minute 10:05:00 





^ATKESON: Okay. 

VIDEOGRAPHER: We're off the record, 

ess taken.) 

^THEhv IDEOGRAPHER: We're back on the 




10:05:30 

10:12:52 


• FISHER) Sir, is it your testimony 
^that the work that you -- the consultation work you 
Jdid in the Mississippi lawsuit was basically giving 10:13:00 
^ deposition? 

A. And the prep time before it. 

Q. How about in the Florida litigation? The 

same thing? 

A. No. Florida was more work that even 
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continued after the deposition, because I was 
presenting numbers there. 

MR. FISHER: Oh, I'm sorry. 

\ Q• How much -- do you have any idea or an 

) 

* estimate of how much time you have billed -- billed 
If the defense firms for the work in the Florida 


10:13:30 


litigatior^ 


|you've wo: 


to. ' I have not billed them. 

• Do you have any idea how many hours 
^^on the Florida litigation? 


A l ^o ^but a week would not be out of line. 10:14:00 

• When we're talking about a week, 
‘youjfetaAg about 4 0 hours? 



|of work t 


^ sir, 40 hours. 

yx>u could, try to break down the type 
you've done in this 40 hours in the 


Florida li^tion. 


I 1 

I was deposed. I reviewed materials 10:14:30 
Ifor the deposition. I refined my analysis for the 
|State of Florida. They wanted a more detailed 
Import of how i did my calculations. That involved 
both telling them how I did them, but also changing 
them a little bit. 


And when I did that, I changed all 50 
states. So that -- most of the time has been spent 


10:15:00 
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* 


r" 


' <5 


1 redoing all my calculations for 50 states, including 

2 Florida, which is part of a paper I had given them, 

3 Q. And the -- and the calculations that 

A ^you're talking about are the audits and surveys that 
you used in formulating your opinion or what 
|calculations are you talking about? 

* A. ghat's something else. The time I was 

'referring lie re pertained to assessing the 

% r; 

fl^edicaid ursing home care costs. 

ATKESON: Let me just clarify for the 


10:15:30 



UK 
12 
1^ 

I 

1 5 
16 

1 7 
18 

19 

20 

2 1 
22 

23 

24 

25 



unc 


ian 



laddi t ionals 



record. 


|FISHER: Okay. And I think I 

|t you're saying. 

TKESON: He was designated on an 

c in Florida. 

Q. . FISHER) Okay. And just so we're 

clear, hav e..^you -- do you plan in the Texas 
itigation^^^-- to giving any opinions regarding 
^damages or analysis regarding Medicaid and Medicare 10:16:00 
costs? 

A. if asked, I could comment on the 

methodology and how you should think about it, but I 
will not be presenting those numbers for the State 
of Texas. 

Q. Did you -- with regarding to the analysis 
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1 


that you talked about in the Florida litigation, was 10:16:30 
that analysis strictly related to Medicaid costs? 


A. Medicaid, nursing home, pensions, sick 

leave, life insurance. It was everything, in terms 
of the consequences of smoking. 

Q. And have you formulated those -- I think 

you said .^hat you changed your analysis for all 50 10:17:00 

states. pfve' you done any of this work for Texas? 

r 

A. LrEkjas is one of the 50 states, but it's 


not part 





written uj 


calculati 



at I'm doing for them. 


ATKESON: Let me just state for the 

what Dr. Viscusi had done is he's 


article that he makes these 
:or all 50 states. When we found that 


10:17:30 


out , we diTsTbrpated him as a person in Florida who 
could tes fify ;as to the numbers. 

. Because in Florida, we're limited 
by -- to the numbers of experts. In Texas, we're 
not limited. And so the person who's going to be 
pealing with those subjects is Finis Welch. 

MR. FISHER: Okay. 

MR. ATKESON: Okay? And Dr. Viscusi will 10:18:00 
not be addressing those. He is knowledgeable about 
what he believes to be the proper methodology and 
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1 

2 
3 



the like. We are not designating him on those 

subjects, but -- 

MR. FISHER: Okay. 

MR, ATKESON; -- he has a knowledge base 

in that, and if you want to ask him, you can, but 
we're not expecting on putting him on on direct on 
those subjects. 

FISHER: okay. And you'll agree that 

y ^ 

if you ch ja&aj your designation, we can -- 10:18:30 

PATKESON: We'll certainly let you know 

and we'll yppe& him up -- yeah, we're not saying if 
ou ,p-Qr-'t him about that today and we later 

ch4h,a.e«: it /*^o.u 1 re stuck. 

Hife^FISHER: Who is the expert that you're 

saying thagjgj^u designated for that purpose? 

•MR. |ATKESON; Well, I have a peripheral 
role in athese states. My understanding is 
that it’s pil^Finis Welch, but if it's somebody 
else, I would -- I don't want to be stuck with that. 

MR. FISHER: Okay. That'S fine. 10:19:00 

Q. (BY MR. FISHER) Do you know Dr. Finis 

Welch? 

A. I know who he is and I may have even met 

him. But like if he saw me in an elevator, I would 
know who he was, because -- I mean, he's handicapped 
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1 


probably 


2 

3 




1 

f 

flj 

2_ 

1 7a 

1 

ia 

2 0 
21 
22 

23 

24 

25 


and he's -- you know, so he would not -- 
not know who I am, but I'm sure he's read something 
I 1 ve done. 

Q. Have you reviewed any of his work? 

A. Nothing related to cigarettes. I've read 10:19:30 
some articles that he wrote when I wa6 a graduate 
student. ^ 

Q. |#ave you participated in any studies with 

ft 

lm a t a11^ 

A. 




Q. yiave Y° u billed any time for the Minnesota 


a s e ;: . 





i you billed any time for the 
class action case? 


Q • 

Pennsylvai 

A . -«u. ^ 

Q. j ^pp derstand in reviewing your previous 

deposit iorfe ^ ven in the Mississippi case and the 
Florida case, that in those depositions, you 
testified that you never have reviewed any internal 
documents of any of the tobacco companies. Is that 
still true today? 

A. Yes. 

Q. Let's talk a little bit about the 

plaintiffs' cases that you've testified in. How 


10 : 20:00 


10:20:30 
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many personal injury plaintiffs' cases have you 
testified as a consultant? 

A. t'm not sure. Certainly over 25. My 

guess would be under 50. 

Q. What type of consulting work did you do in 
these cases? 

A. Conventional damages analysis. In some 


cases, hai^ird' warnings work, but that's under 


10 : 21:00 


10:21:30 


IP different 


■&imn . 


A • i, Le t j s do that later. 


economic 


K The conventional damages analysis, 
predict the economic loss or future 
based on injury; is that what you're 


talking ala&ift ? 

;Sv..v,viv.w.<i 

A. ■ Present value of lost earnings, fringe 
^benefits, Imedical costs, and lost services. 


10 : 22:00 


} Q- were asked to analyze what an 

i individual had made in the past, what they made in 
| the future, what type of benefits or bonuses they 
^ad received, and -- and figure out, based on 
certain work-related tables, how long that 

individual could be expected to work in that type of 10:22:30 


j ob? 


That's the kind at thing I did there 
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Q. And then you, at the end of your analysis, 

taking in a number of factors, you come to a number 

that you believe the person has suffered in 
economical loss due to the injuries; is that 


correct ? 


That's correct 


p Q. ^here -- where have you performed this 

^ consultind^wofk? I mean, where - - is there a 


?pgeographi< 
gj this type 


ia that you've generally stayed in in 
ionsuiting work with the plaintiff 


10:23:00 


11, cases? 


local 


Jin Saint 



sit turns out, most at it has been 


articular area. Most at it has been 


, but I've done it elsewhere 


fy. What other locations have you done 


16 w# this type tTf vitork? 


A. (Chioago, Philadelphia, Ohio. Those are 


it he ones t(j 


:ome to mind right now. 


10:23:30 


19 ;yjs Q. Okay. Do you know any of the names of the 

20 jWdt?laintiffs’ attorneys that retained you for those 

2lS ^^ ses? 

22 A. The Hullverson law firm in Saint Louis. 

23 Basically, the entire firm, because I worked for all 10:24:00 

24 the -- it's a small firm. I've worked for those 

25 1 awyers. 
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-“'■J 


Q. Okay. How big a firm is that? 

A. Under 10 lawyers. 

Q. Okay. 

\ A. Half of them are named Hullverson, four of 

I 

them. And some other firms in the Saint Louis area. 

Q- Okay. Any -- do any other names of 

^ plaintifffirms come to mind 
A. ^ure . 


10:24:30 



Schlappri: 


^>ther than the Hullverson? 
j|, the Schlichter law firm, the 
aw firm . 

#e is the Schlichter law firm located? 
dot these are in Saint Louie. 


A. llll&art & Denton. Those four firms come up 
come to' mir|d off the top of the head, but most of 


-the work 


|r the Hullverson law firm. 

^testified earlier that you testified 


10 : 25:00 


ffin over 25 cases, but less than 50. Would there be 

I-- would you have testified in over 15 cases for the 

| . 

hullverson law firm? 

A. Yes. And I have testified in over 25. I 

think it's less than 50. I'm not sure. 

Q. Okay. For this consultation work, how 
much do you bill an hour for this type of work? 


10:25: 30 
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1 A. They're grandfathered in at my old rates 

2 at 425 per hour or -- and depositions are billed 

3 differently, too, so it's -- 


\ Q■ Are depositions -- are you paid 
depositions? 


more m 


A. Well, it's 1200 for the morning, 1600 for 

the afteriqon, and the depositions usually last 


L 8 . 5 under twoPKours, so it works out to be more. 


10:26:00 


cases. I: 


llK^. that you 


dam; 



of major 


1 5CLJ discrimin 



f. Let's talk about the defense 

i 

it the same type of consulting work 
yarding all economic or lost wage 
\ person might suffer? 

fink it's some of that, so -- a couple 
| I've been doing that kind of thing on 
s. Sometimes discrimination on both 


10:26:30 


:ides. Butt o^ten it's on other issues, such 


17 p*|hazard warjrxng;s, safety devices, market share 


18^^1iability,pi|er topics. 

19 W. a j Q. Have you ever testified in a plaintiff’s 

2 0^case for a - - or have you ever testified on behalf 
the plaintiff for something other than economic 
2 2 damages - - 

23 A. Yes. 

24 Q. -- models? 

25 A. Yes. 


10:27:00 
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Q• And have you done this work in hazard 
warnings cases? 
a. Yes. 

Q. How many hazard warnings cases have you 

testified for the plaintiff in? 

A. Under five, so -- that would be my guess. 

Certainly least three or four. So somewhere in 10:27:30 


that rang#f 


| "W* * 


1 right now.I. 


Id e v i c e s c ai 



s|many - - 

least four depositions I can think of 


j^. How many cases have you testified 
|ant in hazard warnings or safety 


sably a comparable number. 


Q. By that -- 



ten. Five, something like that, 
type of consultation work do you do 


10:28:00 


fin those cases? 


§ A. Those would be depositions or -- and based 

my work for the government, I assess the adequacy 
of warnings and whether a stronger warning is 
necessary or whether the current warning is adequate. 

Q. In the hazard warnings cases that you've 10:28:30 
testified for the plaintiff, what was the subject or 
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1 what hazard were you assessing at the time? 

2 A. One was a risk from a waterskiing vest, 

3 whether it had an appropriate label indicating the 10:29:00 

■^4 ^ proper usage of it. Another was an electrocution 



risk case. A couple involving softballs. Those are 
the ones -- oh, then there was jaw implants with 


10:29:30 


Teflon. |£hose are the main ones I can think of. 

Q. POkay. Were your opinions relating these 

i fV'1 

'dif ferent all dealing with warnings? 


these were warnings cases. 


Q. iHayj you ever testified in -- for the 
plabta&if f case relating to safety devices? 

* come to mind, but it's not 


10 : 30:00 


mconceiv; 


d that I have. 


1302 Q. y. How about the -- let's go to the 

16^^ hazard walniri^s that you've testified for the 
1 7™-^ defendant; Cq>uld you please tell me what those 


cases wer< 


Solving? 


10:30:30 


A. Tetracycline. I was deposed in that case 

Q. And was that a warning issue that you 

|estified about? 

A. That's correct. 

I testified in court. It was in a 


10:31:00 


24 liability case on food cancer warnings for the food 

25 industry in California, 
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1 Q. But that wasn’t for a specific 

2 litigation. That was just for the government? 


No. The food industry was suing the 


|s4 \ government 


Okay. 


A. There may be others. 

Q. Kjkay. Do you remember any of the safety 10:31:30 


■8'device ca#es that you testified for the defendants? 10:32:00 


gun safet 


1 IKv. q . 

the Mi 



1 regarding 



l|le sticks, AIDS needle stick cases, 

I think those are the main ones. 

going to the hazard warnings for 

> 

was the waterskiing vest'-- is that 
I Have you just testified in one case 
^rskiing vests? 


encase . 


32:30 


'Electrocution risk case, was that just one 



33 : 00 


case 


Q. The softball case, was that involving just 

2oiMone case or have you testified in several cases on 


22 A. Two separate cases. 

23 Q. The TMJ implants, how many cases have you 

24 testified in that? 

25 A. One. 
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1 


Q. Briefly, could you tell me what your 
conclusions were in the waterskiing vest case? 


A. That they should have had a warning for 

this vest indicating that it was not appropriate for 10:33:30 
waterskiing. 

Q. Was that a case involving someone that 
drowned ofcv-- 


A. ffie became a paraplegic because the vest 


operated 



perly in the context of waterskiing, 


so he bec^^Hparalyzed. 




Did it cause an injury to his neck 
ething? 

's correct. It flipped his -- it spun 


around hik . His head hit the bottom of the 


#lake and ^fli^yzed him. 

^ Q. joka/|r. The electrician -- the 

electrocutjyLxucy risk case, what was your conclusion in 10:34:00 


that case' 


A. That they needed a better warning. I 

forget exactly what it was. 

^ Q. what was the product in dealing with 
electrocution? 

A. it may have been a heated pool or 

something, but it's been a while. This is 
Q. Okay. 
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1 


It's not a vivid memory. 

Okay. The softball warning cases, what 


were your conclusions in that? 

A. The league didn't advise regarding the 

importance of wearing helmets. 

Q. The TMJ cases, what was your conclusion in 


10 : 34:30 



that? k 

A. Frhat Dupont essentially did not convey the 

! If" 

informati|M#wnstreaiii that the Teflon that it was 


selling w 


device. 



t appropriate for using in a medical 10:35:00 


f'our opinion, did Dupont have a duty to 


at 1-i.iyfebrmat ion downstream? 


lieve I said that, yes. 



Q. flSL^your opinion, does any manufacturer of 
a product ; hav<| a duty to inform purchasers or users 10:35:30 


of the prc 


of the hazards that they are aware 


A. It depends on the context. So in the case 
of well-known dangers, certainly that would not be 
Required. 

Q. How about dangers that are not well known 

or refuted by a specific industry? 


Well, this is a legal conclusion. And 


10:36:00 


since I’m not a lawyer, I'll let the court decide 
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1 


what's the duty to warn. 


Q. Okay. Well, in -- you stated that you 
gave an opinion in the TMJ case that Dupont had a 
\ duty to convey that information downstream? 

A. I misspoke. It was - - they had -- from an 

^economics standpoint, it would have been efficient 10:36:30 


for them dQ that . 



do that? 


1 IK., had attri] 


conspsSrs 


ind why would it be efficient for them to 

- ^ 

"X" } 


^product they were selling downstream 
* that could not be monitored by 
Ithey would not know, for example, that 
gial-grade Teflon being used in a 


Imedical de^ 


j^Kl^d it be efficient economically for a 


company to] givfe consumers or purchasers of their 


10 : 37:00 


iroduct in| 


it ion about hazards that are not known 


or have bepl^^efuted by their industry? 

A. Well, it depends on what other safety or 
risk communication efforts are going on. So a lot 10:37:30 


Impends on the context, in terms of the other 
information that's happening. 

Q. What was your conclusion in the 
tetracycline case that you testified for the 


defendants in? 


10:38:00 
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1 

2 

3 


4 <gp> 

r 


5 

6 

7 J 

8 I 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 f 

19 

20 
21 
22 

23 

24 
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A. Based on a detailed analysis of every 
warning for prescription drugs that have been 
changed over -- at least a decade, we concluded that 
additional nuances and bells and whistles, such as 
larger print and so on, generally do not have a 

gnificant effect on prescription practices. And 
at the tetracycline warning was effective and that 10:38:30 

T1 did lead Pro a decrease in the prescribing of the 

f 

ig for theiJfe^risk population group, which is 


Ho out in the food cancer case, what 


lion in that case? 

^ite of California is going to 
abels on -- product warning labels 10:39:00 
ir all prod jpffsTj that posed a life-time cancer risk 
100,000, whicp makes an annual cancer risk of 
er one ini a million and they were going to 
ittern thesig? Warnings after the cigarette warnings. 

And I did not think it was appropriate to 
ce cigarette-warning-type labels on products that 

negligible risks. So I favored a different 10:39:30 

warning language. 

Q. And you were representing the -- you 

testified for the government in that case or the -- 
or the independent companies? 
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A. The grocery manufacturers. 

Q. How about the needle stick case, what -- 
what was your conclusion in that case? 

\ A. Beckton Dickinson made devices for drawing 

■ blood. The plaintiffs argued that these should be 
stick proof, in some sense. The problem is that 
^ needles inherently tend to be sharp. 


10:40:00 


rhnd since the needle sticks in that case, 10:40:30 
2 the compa^^d, in fact, marketed a device that 


could pre-f 
purchase i 


spokps^i in 



them. 



jjj sticks and hospitals refused to 
jSo in some sense, the market had 


hospitals did not believe that the 
ficiently effective to warrant buying 


was the injury that was involved in 


10:41:00 


the needle stick case? 


different 


different cases of -- at least two 
is of medical personnel sticking 


themselves with the needle, let's say, after working 
in an AIDS ward. So one case is where a nurse drew 
g^lood, put the needle up on the table like a rocket, 10:41:30 
with the needle pointing in the air, reached across 
the needle, and scraped herself and that's how she 


got AIDS. 


Did you suggest any type of -- was it your 
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conclusion that any type of warnings or guards 
should be used for needles in that situation? 

A. Well, the company had developed a 
i mechanism with guards, but it was cumbersome. And 

J 

since that event, they put it on the market and 
| hospitals didn't buy it. It's still out there on 
0 the marketvnow. 


10:42:00 


Q. Pfhe gun safety case that you worked on, 

j rvl 

fVhat was \tofe|conclusion in that case? 


even if the gun had had a safety 


device, that it is not acceptable practice to leave 10:42:30 



a loi 



he gun he 


gjn a coffee table in a house with young 
^you go to bed at night. 

iljthe plaintiffs had argued that if only 

Ss* 

a safety on it, the accident 


^wouldn't hravtT^happened. And I suggested that for a 


|pol i ceman ,L 


ut having a safety device should not 



[give you sense of security and think that 10:43:00 

|you can leave loaded guns out. 

| Q. Do you believe that consumers or users of 

products can be misled into a false sense of -- 
false sense of security by representations made by 
companies ? 

A. I don't know. I've documented that that's 

the case for representations made by the government, 
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1 


but I haven't studied companies' representations on 10:43:30 
that issue. 


Q. Okay. You talked about the market share 

\ liability, that you've done some consulting work in 

0 

litigation in relation to that subject. What -- 
N what involvement have you had with regard to market 
* share 1 iaihkl i£y? 


A. : 'J <3yid the DES market share liability 
analysis State at New York for Bristol Myers 10:44:00 

Squibb. 


13K*. 


ywhat product did that involve? 


I'm sorry. 


is DES? 


a prescription drug that I couldn't 


even attempt to spell. 


Well, I won't ask you to do that, 


: then. 


10:44:30 


What is this drug used for? 

A. It was given for a lot of different 

i 

Ailments. Women took it during pregnancy. It was 
used after pregnancy. It was given for breast 
cancer, for prostate cancer. It was handed out by 
doctors for a wide range of things. Lactate -- for 
lactate suppression. 


10:45:00 


KEITH £c MILLER CERTIFIED REPORTERS 


http ://legacy. library. ucsf. J ff^str7cPc%P Merits 


62 


520U 1^24 



Q. What was your role in this case or this 


litigation? 

A. Well, liability was given, so there was no 
\ question the companies were liable. The only issue 
^ at this stage was how to divide up the costs among 
™ the different participating companies. And my job 
p 5 was to assess the respective costs that should be 


borne by each company. 

... 5 ^ •‘W” f 


10:45:30 



determine $ 


Whatsit di 





DES was p 
people ha 


market shares 



j what methodology did you use to 

| 

f fact? 

libeled it "the conditions method." 

^examine different medical conditions 
prescribed for. Then based on how much 

i 

j-ibed for these conditions, how many 10:46:00 
ise conditions, I constructed the past 


an effect 


four opinion, is market share liability 

i 

fay to distribute liability costs? 


It depends on how good the data are for 


^figuring out the market shares. It's effective if 
ibMhe data are great. If the data are not accurate, 10:46:30 

then essentially it becomes an arbitrary method that 
doesn't create efficient incentives or is not -- and 
is also not fair, in terms of allocating the burden 
across companies. So a lot depends on the context 
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1 


and what kind of information you have to allocate 



the burdens. 

Q. Would you agree that in making these type 

\of analyses, that the data that you used in 
determining -- the data that you use in formulating 10:47:00 
this analysis is important? 

^ A. M) e jdata aren't, as is the nature of the 


product. tSo , in this case, we had a homogeneous 


product. ^ 


id you support the use of market share 


11 *** 


pliability y^^ products that are not homogeneous? 

< * 1 ^ 

| ffW fPlWfepends on whether you can have 
aco^paaf e weight the different products. So 

iin this ca^^^let 1 s say, 5 milligram DES and 25 
^milligram piSsCl that's not really homogeneous, but 


you know t^he _^5 milligrams is 5 times as potent as 


10:47:30 


10:48:00 


^the 5 mil! 


|he worst - - or the more inaccurate 


fyour weighting scheme, the less likely I'd be to 
‘support it. There's a continuum. 

M Q. Would you agree with the statement that if 
you use flawed information, you will have a flawed 10:48:30 
analysis ? 

A. The analysis could be good, so - - in terms 

of your methodology could be good, but you've 
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1 plugged the wrong data in it. So if you amend the 


data, then the analysis is fine. Then you could 
come out with a good result. 



Q. But if you don't amend the data, if you 10:49:00 
use flawed data or incorrect data, would you, as a 
result, get a flawed analysis? 

A. N&ell, it may not be perfect to question 


whether itr' s ..biased in a particular direction, but 

* 


the more 


there is in your data, the more 


errors tht 


going to be in your bottom line 


IK. 


consptin 


13 or 



| you done any other litigation 

Ik that we haven't -- haven't discussed 10:49:30 


|we haven't discussed? I don't expect 


14 wy° u to te * 


lippl e very case, but subject areas? 
f$6u&fi|rimination cases. 

!okav|. Let's talk about those. How many 


npicases havek«a^ay testified for the plaintiff? 

A. pHiiiitnot sure. I did Cicero, Illinois for 
lg Q the Justice Department, their plaintiffs. And I did 


20P®^maybe a couple of defense. I'm doing one now that 10:50:00 
it's one company, but it's lots of plaintiffs. 

22 Q. Okay. And you're representing the company 

23 or the plaintiffs in that case? 

24 A. I'm doing the -- 

25 Q. Or not representing, but you're doing 
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Q. 

11,..., on statis 
12^ the aggga ; 



X 3 


1 

15 

16 
17 

if 

19 

20 
21 
22 

23 

24 

25 


1 consulting work for the company or the plaintiffs in 

2 that case? 

3 A. This time, it's the company, 

jA \ Q. Okay. What were your conclusions in the 

Cicero, Illinois case? 10:50:30 

A. That the labor force in that town, which 

has never j^had a black employee in the city 


jjij governmenC could not possibly have occurred through 

r 

? ja random the Chicago labor force, 

'your findings in this case are based 

evaluation of population studies in 10:51:00 
hat correct? 
and employment patterns. 

Did I interpret you right? Is that 
the only cgefir sthat you remember testifying for the 

r' k f""-'—* wo \ 

- plaintiff,; as |far as discrimination, where your 
other case^^ere you testifying on behalf of the 
defendant case? 

A. Some of them I'm not exactly sure who I 

did it for in Ohio. 

Q. Okay. 

A. Eut I know I had -- the major case in 

Chicago with lots of plaintiffs is definitely 
defense. I had a termination of a corporate 
president that was defense and some I'm not sure 



Q. 


10:51:30 
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J 


1 whether plaintiff or defense. I do the same 

2 analysis no matter who it is. 

3 Q. Okay. What was your conclusion in the 

F'4 ^ case involving the termination of the president? 

A. This was valuing the stock options and 

other financial perks. And I came up with a lower 
number thJfr%^cy.d the plaintiffs' experts. 

Q. _Oka^y. So that was basically -- it was 


SS 4 ’" 

I 



? Ok< 


lit- 
1 
13 
1 
1 
16 

I 

17| 
Iff 
1 
2 0^ 
2ll 
22 

23 

24 

25 




economic 

A. 

Q. 


it was un 

Q. 



‘the case, § 


A . 



at ion? 

's correct . 

^whether he -- whether he was fired 
|given the fact that he was fired, if 
| how much do we have to pay him. 

t . 


!so j|ou were more on the damages side of 


10:52 : 00 


Sect ? 

these were essentially damages, except 10:52:30 


or 


> Q. The Cicero, Illinois? 

& . 

^ A. - - Cicero. 

Q. These include -- I mean, we've been 

talking about discrimination cases. I mean, are you 
lumping the wrongful termination cases in that — 

A. Yes. 
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Q. --in those same discussions we're having? 

A. Let's put them all in the same -- 

Q. Okay. 

A. -- since that's what people are claiming. 

Q. Okay. So what I'm asking, I guess, 
basically, are there any other -- are there wrongful 
terminat idn, v cases that we have not discussed, other 10:53:00 


•8 ‘than the ernes that we were talking about when we're 


"talking ai 


HK.^ what -- w) 


remesWr . 


^discrimination? 




i-were in t) 


just did the u^sual thing. 



, the couple in Ohio and I'm not sure 
|r plaintiff or defense. I don't 


§ou remember what your conclusions 

la s e ? 

> 

i present value of lost earnings, so I 


jut of tap| 


M jF TSHER : Okay. I think we're about 
let's take a break here. 

THE VIDEOGRAPHER: We're off the record. 


53:30 


[Recess taken.) 


THE VIDEOGRAPHER: We're back on the 


22 record. 


(by MR. fisher) It's my understanding in 


54:00 
58 : 16 


reading some of your previous testimony that with 
regard to the research that you did regarding riBk 
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assessment of individuals who smoke, you were 


10 : 58:30 


retained by Jones Day to do this work; is that 


correct ? 


It depends on the work. So I originally 


was contacted by Jones Day to discuss risk 
assessment. And then I subsequently obtained the 
audits anc§h surveys data from them. 



■'publicati< 


not suppo 


my prior 


ass^mfent 




10:59:00 


PThe work I did on that data for my 


sing the audits and surveys data was 
by Jones Day, although they supported 
on, you know, thinking about risk 


purvey I ran in North Carolina was not 

|ones Day or any other 

feted group. And I've since obtained 


| support ed 
| cigarette- 


the new audits and survey data. Only some of my 



10:59:30 


time on t 


Inot . So 



m billing to them. Some time I'm 
related to an article, I'm billing. 


) Q. How are you deciding which amount of the 

fwork you are billing and which amount of the work 
aren't billing? 

A. Well, I'm sitting down and writing an 

article -- which I haven't done yet, but when I'm 
doing that, that would not be billed. The work that 
1 spent to develop some cross-tabs of the data was 
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1 


billed to them, but the fancier statistical work, 
like regression, the kinds of things that would 


11 : 00:00 


2 

3 


appear in an article, were not billed to them. 

Q. Taking all your work done from -- I 

believe you started doing this in the mid-'80s; is 
that correct? 

A. Ms. was first contacted in the mid-'80s. 

T he mid- 1 80s to now, how much 

l 
t 

jhave you billed Jones & Day for your 11:00:30 
bsue? 

sally don't remember, but a number like 
fn 1 t be unreasonable. Less than that 
^reasonable. More than that wouldn't 
like 500,000 would be way out of 
3 jw, much more than I billed, 11:01:00 

|d it be as high as 200,000? 



sight 


I'm not sure. 


A. 

pSifwS^; 

Q- keep any files regarding the amount 

if money you receive on your consulting work versus 
^amount of money you receive on grants versus the 
lount of money you receive from the university for 
research? I mean, do you keep track of where you 
bill your research to and for what purposes this 
money goes to research? 

A. I do for tax purposes every year. 


11:01:30 
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1 

2 

3 


^4 

f 


r~ 



Q. And for your tax purposes, you have no 
recollection or -- of the amount of money that 
you've billed -- billed Jones Day since the mid-'80s 
^ to now regarding this research? 

A. Well, 10 years ago is a long time. I 

think it would be a matter of speculation for me to 
try to gud^s and add up what 1 got ten years ago, 11:02:00 


nine yearsFago. I know the general ballpark, in 

rvi 

terms of s of magnitude, but I don't recall the 


t 1 s your best estimate the general 
|ound 10 0, 000? 

I'm saying that could be a reasonable 
:ould be more than that. So I really 
jto lock into that as an exact number. 

>u still have those records regarding 
• o Jones Day for this research? 11:02:30 

1 t know. I'd have to look, but all 
ty old records are in storage in a warehouse. 

Q- Is it important for the credibility of 

>ur studies and your work to keep the information 
of who actually funded the research? 

A. Well, my research has never been funded, 11:03:00 
so anything relating to publications is not funded. 

Q. Okay. Well, let me ask you this. I mean, 
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1 


you have performed research and published articles 


based on monies you've received from grants. 


correct? 


A. Oh, you mean like U.S. EPA grants, yes. 


Q. Yes. 


11:03 : 30 


And you have used money from endowment 
founds at,KAet..'s say, Harvard or Duke, to publish 


■8 and do research, correct? 


's correct. 




hJones & Day has paid for part of the 


llK research til 


r ou've done on this issue that you're 


12g^&testM^ingi 



lever paid! 


this lawsuit, correct? 

, it's not academic research. They've 
any of my academic research 


1 SisLJpubl ica t io$ 


mblicatiofis . 



any of the work on those 


you ever used any of the information 


.hat you 1 vf 


irged Jones & Day for in your 


19 W^ hublished materials that you've written? 


I'm not sure that it breaks out that 


11:04:00 


cely. So where I get a number that I billed them 


22 for, then this number shows up later on. 

23 Conceivably 1 could report the mean values of 


24 variables, so when I got the audits and surveys 


11:04:30 


25 data, we calculated the means of the different 
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1 


variables and we'll probably do that again for the 
particular sample that I'm using for the article so 


http://legacy 



that that would be redone and not -- they would not 
\ be billed for it. 

Q. Let's talk about a little bit with your 

work with regard to the risk assessment and your 
studies aiid,, audits that you've reviewed and — I 
mean, whaf h^ve you billed Jones Day for with regard 11:05:00 
about wor mean, what type of work have you 

r? 

viewed at least seven volumes of 
d did a comprehensive review of the 
^cigarette economics, for want of a 
I did that back in the 1980s. 



recently, the main thing I've done 
^was to inc|icyy|e how - - how my analysis might be 
#appl i cab lebafeosslt heir lawsuits. 

Q. ll§P§!hing else? 

A. Those are the main areas. 

Q. Okay. What -- the seven volumes of 

► , 

depositions you're talking about that you reviewed, 
whose depositions were they? 

A. Jeffrey Harris. 

Q. And was he a plaintiff? 

A. He was the expert for the plaintiffs. 


11:05:30 


11:06:00 
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Q. And on the Mississippi case? 

A. Cipollone. He's in a number of these 


cases as wel1. 


11:06:30 


\ Q. Okay. What articles did you review? 

A. This was 10 years ago, so I don't -- you 
®f know, it's a lot of articles and economics 
^ literatur^vdealing with cigarettes and articles on 
^risk perc^^.on to see what they said about 


cigarette: 


how, based on my knowledge of how 


I people thsOTl^bout risks, what I thought of them. 

Q. yyacUdo you -- did you use any information 11:07:00 


|le s for your -- the books that you've 
$ articles you've written regarding 


sk assessment? 


conceivable that some of the articles 


smoking a 



I read might appear in the bibliography of my 


'smoking be 


that I die 


^but there is no report or anything 
^t appeared in that book, so there's no 


11:07:30 


Itext or not a single word I wrote for Jones Day, if 
*1 wrote anything, would have been in that book. 

^ Q. Did Jones Day ask you to review these 

articles or did you review them on your own 
volition? 

A. They asked me if I would take a look at 

them and see what I thought. 
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Q. So they picked the articles that you 

reviewed in this situation, the work you billed them 11:08:00 


for? 

A. They had a whole file and inventory of all 

the things they were able to find on risk perception 
and cigarettes. They were quite broad, in terms of 
the scope ft, so. I looked at those, government reports, 


'things liJUT that. 




findings 




you write a report with regard to your 
reading those articles? 



link mostly it was just discussion, 
f. And did you -- who did you discuss 
^ with at Jones Day? 
iarily with Barbara Kaser. 


11:08:30 


^ay. And is she an attorney with Jones 



he still working with Jones Day? 


A. No . 


| Q. Have you talked to her recently? 

A. Last year, last fall. 

Q. What was the purpose of your conversation? 11:09:00 

A. She wanted my CV and bibliography in case 
she had jobs that were appropriate for me. 

Q. Where is Barbara Kaser practicing now? 
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r. r~i i— i i—| f—j f—i 


1 


In Connecticut. 


Q. What type of practice does she have? 

A. I think she's with United Technologies. 

\ I'm not sure. She may be with a law firm 

J 

^ representing them. 


11:09:30 



know? 



Is she doing defense work there; do you 


I defense. 


A. 'WelJ., if it's for the company, it would be 

| "T‘" | 


r 'jously. Well, I'm just saying 


shf pssil th< 


research 


^.f it's private practice, is it -- is 
dwhat role did she play in your 


>g the 1980s? 


*|was the main contact person. I met a 


number of ,JonJs Day lawyers, but she was the main 11:10:00 


! contact peg||p|| I had with Jones Day at that time. 

Q. |wrai|arbara mentioned in any of your books? 
A. I don't know if I thanked her in my 

smoking book in the forward. I do. 

i . 

N Q. How did you meet Barbara Kaser? 

A. She called me up or somebody from Jones 

Day called me up and there was a group of Jones Day 

lawyers I had lunch with when they were in town in 
Chicago. 


11:10:30 
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Q. What precipitated this meeting? 


11 : 11:00 


A. I don't know. It was just a phone call 

out of the blue, as far as I was concerned. 

Q. Had you ever contacted any of the tobacco 

companies before being contacted by Jones Day? 


lat research had you done at that point 


v when they Contacted you about smoking and risk 


sassessment 


smoking - 



|d done a large amount of work on 
y on smoking, on risk perceptions 


11:11:30 


igene^iily .f 
dec^^iis w| 


think abou 


I had done 


what, at least a 




of work at that point on how people 
;k and how it affects behavior. 

: was engaged in work on how smoking 


11 : 12:00 



^status affects| attitudes towards job risks. But at 


he time, 


>ercept ionj 


l done no work on smoking risk 
sr se, although I was using smoking 


'isk perceptions in relation to my food cancer 
itudy . 

4 Q. Whose idea was it to do the smoking risk 


assessment ? 


11:12:30 


A. All we're doing is talking about risk. So 
essentially I would call if they wanted to pick my 
brain as to how do people think about risk and did 
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that have any relevance to the litigation. 

Q. And after -- after you had this meeting 

and they asked you if it had any relevance to the 


1itigation 


They never asked me, but I assume that, 


11 : 13:00 


N you know, they might be wondering if what I'm doing 
^ is releva&ttp their litigation. 


Q. rwell, when you first met with them, did 


h they ask 


- did they ask you whether you would 


I be intereft^! in testifying in any tobacco 


litigatioi 



j What did 


for? 


never cam' 


did they just say, Hey, we just want 11:13:30 
hews on some subjects or, I mean, what 
Lt was the purpose of their meeting? 
say the purpose of their meeting was 


Jusl to discuss risk issues. Testifying 




i Q. |^te|you -- had you done any risk 

■assessment at that point related to smoking? 

I A. Well, this was work on risk perceptions, 

b|ut I had not done -- I don't think I had done risk 11:14:00 
perception work specifically related to smoking, 
although it may have been part of my food cancer 


study. 


Okay. What do you mean by "risk 
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perception?” Define that for me. 

A. How do people assess risks. What, for 

example, is the probability of death from smoking. 
How do people think about it. 

Q. Were you requested by the Jones Day's 



1 lawyers to do some research on risk perception 
^ during thi^, meeting? 


A. rfjo . We had lunch 


11 : 14 :30 


determine 


1 study on 





did you d« 


-- after this meeting, did you 
four own that you would like to do a 

i 

^perception? 

I 

j We just had lunch, you know, so I -- 
bet's go on forward. At what point 
fine that you wanted to do a study on 


risk perc^^Xfisn? 


’.After I discovered the audits and surveys 


■data, it 


fdata sour< 


|k me that this would be an excellent 11:15:00 
| analyze. 


Q. Who informed you that this data was 


Available? 


1 found it in their files. They didn't 


inform me. 


Q. Do you remember who gave you the files to 


look at? 


11:15:30 


A. Barbara Kaser. 
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1 Q. Okay. Did she inform you -- did Barbara 

2 Kaser inform you that they had done audits and 

3 surveys -- or audits and surveys had been done by 
^ \ Jones Day and would you like to look at them? Is 


that what she informed you of? 

A. No. I found it myself in the files. So 

it was - - hamong the documents, they had the survey. 


? “W' 


the files 


lK^they had 



peicwm 10 


13 in 



What did they ask you to look at 


jis taking a 1 ook at the kinds of things 

^o see how they related to risk 

>, 

s| see if they had any interesting 


|hat point, had they asked you to 


16:00 


render an ^^Lj^ion on risk perception? 



A . '.No . | 

^_ 


^Jones Day paid you any money to review 


1 8 ; W#these fil< 


1 always get paid when I'm doing work. 


2 0^ Q. Okay. Well, I would hope. That's what 

21^M'm asking. I mean, did they just hand you some 

22 files and say, Hey, we're going to pay you $425 an 

23 hour to look through these files and see what you 

24 think? I mean, did you have any goal when they gave 

25 you these files to look at? 


16:30 
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1 

2 

3 



L.8 


13K, 

1 

P 

13 


1 

16 ' 

: 

: 

17; 

iH 

1 9 
20 
21 
22 

23 

24 

2 5 


or 


t 


A. Well, it was less than that then, but -- 

in terms of daily rate -- or hourly rate, but the 
purpose was just to -- you know, intellectual 
curiosity to see what they had on risk perception, 
see what articles they had amassed. They had lots 11:17:00 
of articles that I had read already, well-known 
articles literatures done on how people think 
about risk. 

rVj 

Q- - so the reason that you did this work 

is you haellectual curiosity about articles 
that had he-eru written in -- about tobacco products 
^assessment and Jones Day was willing 
ertain sum an hour for you to fulfill 
|ual curiosity? 11:17:30 

, risk analysis of various kinds is 
what 1 do,' so"|it was interesting to me to see what 
they had fin....c.1 gare11e risk perceptions. 

Q. t^b^you ask them if you could look at 
Itheir files or did they ask you to look at their 
files? 

^ A. They -- they were the ones who indicated 

that they had a stack of things that they had 

amassed on this general class of issues. They 11:18:00 

wanted to know if I wanted to take a look at it. 

Q. Okay. And your position was, yeah, I'll 


to tf|»yo 
this inte 
A. 
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1 

2 

3 

S'" 4 


f" 


1 ! 
2 ( 
2: 


look at it, as long as you pay me a certain sum an 
hour; is that correct? 

A. I didn't ask them that. I was sitting in 
their office in Cleveland. 

Q. Okay. 

A. I didn't say -- you know, I said, Sure. 

I'll take>-.,..a look at what you've got. 

Q. I^bid you arrange for any -- I mean, did you 

dements as to what you would be 

i 

n hour at that time? I mean, you say 11:16:30 
it paid, so I'm wondering is it at that 
at when you made an agreement as to 
.4 work an hour for? 
not sure when we made the agreement, 
of - - I'll go into your background and 
pur files if you pay me per hour. There 
was nothi no Like that going on. I was already being 
paid to s iagghm lip to talk to them in Cleveland. So if 
I'm going to go to Cleveland, which is not exactly a 
resort town, then I would want to be compensated. 11:19:00 

Q. What was the goal when you -- well, let me 



22 

ask 

you 

this. 



23 



How long was it 

before this lunch 

that you 

24 

had 

your 

first contact with Jones Day, and 

the time 

25 

that 

you 

had this meeting 

in Cleveland? 
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1 

2 

3 


7% 




I really have no idea. It could be half a 
year. It could have been right away. 

Q. You have no recollection as you sit here 

today? 

A. That's correct. 

Q. When you -- how long did this meeting last 

hin C1eve1this first meeting? 11:19:30 


A ' U the morning, flew back in the 

afternoon 


11 ! 
l 

P 

1 3 
1 4 

1 5' 
1 6 
17 ? 
18 
19 

2 0 
21 
22 

23 

24 

25 


0. 

they gave 



you take the materials with you that 



dicated there were certain things that 


sting and I wanted a xerox copy of 


'them to re 4 



ou still have the materials that you 


ireviewed in tfcj at first meeting? 


11 : 20:00 


A. of them I may. I may have some of 

these arti^fe. I don't know which ones came from 
that meeting, but -- 

Q. Do you have it filed in such a way -- do 

u keep your files in such a way as keep dates as 
when you get information or who gives it to you or 
things in that manner? 

A. No. 

Q. What was the goal of -- what did they ask 
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1 


you to do after you reviewed these materials? 


11:20:30 


A. They just wanted to talk to me about risk 

and what I thought about risk perceptions, how 
\people think about risk. 

J 

Q. Did you provide any written report to them 

5 ""lat that time? 



[materia1s 


^it a large 
„ take - - wc 
feweek|Wio i 


fiow long did it take you to review these 

f: 7 

they gave you? I mean, was it -- was 11:21:00 
s^^unt of materials or -- I mean, did it 
an amount of materials that took you 
c^M^w or what was -- how long did these 


s for you to review? 


jut it was! 



t remember. It was days, not weeks, 
than one day. 


Q. Who Jdid you contact after you reviewed 


These mates 


to give them your conclusions? 


st -- it wasn't so much conclusions. 


fjust another general open-ended bull session with 


21:30 


Barbara Kaser. 

Q. Okay. Did you travel up to Cleveland for 

this bull session the next time? 

A. I don’t know whether I traveled, she came, 

or we did it by phone. It was a long time ago. 

Q. Okay. Are we talking 1982, '83? 
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1 


Maybe '85. 

'85? 


I'm not sure 


Q. Okay. 


I was still at Northwestern, if that 


pens -- you know 


Le a h . 


A. Iso it was before -- I think '85 is when I 
Jwent back ^^g|uke, so it would probably be around 
^'83, '84. ^^that right? 


11k v 


^depo^^ion| 



13 har^i^n t 


i 4 Op erformed 


^lieve you testified in previous 
^at you had been trying to get your 
|-udits and surveys that Jones Day 
^several years; is that correct? 


^SLfiot sure it's several, but my best 



16S^guess is a't lejast a year. When I was looking 


hrough thi&^^les, I came across the audits and 



18 ^J surveys suBI^ and I said, you know, this looks 
l9W.Wthe survey looked really interesting. 


11 : 22 : 00 


11:22:30 


2 0 And sometime after that, I think 1 got the 

21^^^mple means and then I asked, Could I have the 

22 original data? You know, the data tape. And that's 

23 when there was a long delay before I got it. 

24 Q. How long did it take you to review the 

25 data that was provided to you after you looked at 11:23:00 
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the -- I guess the survey that had been prepared? 

A. I think you do it all in an hour, you 

know. Here are the 20 questions. Here are the 
\ means you get from them. So it was not a big 

J 

P' analysis. So there was some analysis done, but it 
ilwas a short -- maybe a 20-page summary report. 

^ Q. ^Would it be a true statement to state that 


Barbara KJser is the one who informed you that this 11:23:30 


- that t 


|dits and surveys had been done? 

| 

iout her existing, I would have not 



known thal 


survja^an 



[files whe] 
^want to 1< 


| survey existed. So I found the 
| was the one who told me what it was 

ps the one who gave me access to the 

< 

|e survey was, so I'm not sure how you 
jt hat . 


11 : 24:00 


iKaser? 


Do y|pu still stay in touch with Barbara 


J A. the phone call last year. 

^ Q. I'm looking at the -- in the preface of 

lyour book "Smoking: Making the Risky Decision." 

% . 

it states in your book that -- the following: I 

would particularly like to thank Barbara Kaser for 


11:24:30 


calling these data to my attention and for many 


11 :25:00 


fruitful discussion -- discussions on smoking 


issues. 
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1 


Would it be 


I mean, is that a truthful 


statement in this preface, that she called this -- 
these data to your attention? 

A. Well, you know, she took me in an office, 

handed me the files where these data were. I found 



^the survey text. Then she told me what it was. So 
^ I guess, Ijnow, without her, I would not have 


..known abotft the data. So this was my summary way of 11:25:30 


|capturing 
is spirit of 


you 





|so I think that's in the general 
: happened. 

I 

jthat one of the items that they wanted 
sand give -- and be able to participate 


[ion about, was the audits and surveys' 


in't know. All I know that was one of 


hhe things 


ft was in their files. 


11:26:00 


Q. ^And|after reviewing these files, did you 


'suggest t< 


jes Day that you would like to do 


[further re 


ich based on the results of the audits 


'and surveys? 

[ A. At some point thereafter, not that day, I 
Mhink. I said, you know. This looks like a gold 
mine of data and I want to get a copy of the 


original data base, if I could. 


11 : 26:30 


(Deposition exhibit marked, 1.) 

Q. Okay. I’m going to show you what has been 
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1 


marked as Viscusi Exhibit Number 1. 

curriculum vitae? 


Is that your 



A. And bibliography, yes. 

\ Q- We've talked a lot about your -- about 

| 

1 your full-time positions at various universities. 
^ I'd like to talk to you about some of your other 
I professiof^l activities -- 


11:27:00 


sure . 


vitae. 


■hat are listed on your curriculum 






[he first one lists a National Academy 
[anel on Aging and Society. It shows 

jber there from '78 to '79. What was 11:27:30 

! 

[ted to that? 

ilieve that was on the Social Security 


[your work 


'program arid hdw it related to the changing age 


fcomposit i< 


society. 


I Q- |M^you do any research on -- I mean, were 
syou the one that performed research and formed 
[conclusions on your work on this -- on this panel? 

^ A. I wrote a paper as part of this panel. 

It's listed as number 20 on my bibliography, 

Q. Was this something that you were 

compensated for or -- 

A. Just travel expenses, I think. I may have 


11:28:00 
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1 

2 

3 




llK 
12 
1^3 
* 

15 

16 

17 

P 
1'8 

19 

20 
21 
22 

23 

24 

25 


ffhat 's correct. 

rvi 

re a research associate. What types 


gotten - - 

Q• You weren't paid a salary for serving on 
this panel? 

• if i was, it was not much, not memorable. 
Q. National Bureau of Economic Research, '78 
to '88, and '95 -- it looks like a dash. To 
present, l^guess? 

A. 

Q . 

£NWINIMMM<n^ 

-UCOO. 

;oject have you done for them? 

been involved in several bureau 
jnsions, insurance, and the most 

shis litigation is my cigarette cost 

I 

|are -- who are the members of the 
National Burea|i of Economic Research? Is that a 
overnmenta] agency? 

It's a private organization in 
ambridge, Massachusetts and it includes economists 

ffrom throughout the country. So this summer at 

I 

^^ eir conference, they had at least a couple hundred 
economists show up. So it's a fairly large group. 

0. who pays -- who funds this bureau? 

A. They get most at their money off the 

overhead from government grants. I'm not sure if 


11:28:30 


11:29:00 


11:29:30 
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they get any other. I'm sure they get grants from 


insurance companies and the like, but I don't really 

keep track of their funding. 

Q. The American Law Institute project on the 

enterprise liability for personal injury -- 
A. Somebody lost their microphone. 

Q. Hie re it is. It just fell off. 


A. Prhat 1 s a tort liability reform project 

r~ 



| funded bv btea«i American Law Institute. 

| Q. you still a member of that? 


project ended. 


did it end? 


11:30:00 


11:30:30 


entity? 



is that a -- is that a private 


A. ; I think so. It's located in Philadelphia 



and I bel4 


this entity? 


jit's private. I'm not really sure. 

[ou know where the funding -- who funds 


11:31:00 


A. No, but I know it's a highly respected 

ijroup, since most people have their restatement of 
the law of torts on their shelf, most lawyers who do 


torts. 


Q. Yeah 


And they're -- and they're the ones who 
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are responsible for -- for formulating restatement? 

A. Yes. It's the same group. 

Q. What type of work did you do for this 


group? 


I wrote or co-wrote the chapters on 


Si product safety and regulation and contributed to 
t other pies of the report . 


Jhat were your conclusions of this work or 


11:31:30 


Jresearch? 


company h; 
comf^gping 



, the main conclusion was that if a 
ilfilled its safety obligations through 

I 

i government regulations, that they 
[subject to subsequent liability in the 


11:32:00 


; courts. 



our position regarding products 


}>-"■- 

liability 'or t|ort liability is, is that if you meet 


Ithe govern^ 

i ^ 

|required t|| 


standards, you've done all you're 
legally? 

If it's an efficient standard and an 


^explicit standard, so it depends on the standard. 

% 

jjis jjj o in the case of hazard warnings, I would recognize 
this for FDA standards, but not necessarily for OSHA 11:32:30 
warning standards, because they're not precise. 

So in our report, the consensus view that 
we advocated there is that there should be no 
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punitive damages if you're in compliance with a 
specific government regulation. 


Q. But your conclusions are, it is 


\ satisfactory, in your opinion, to find a company 

I 

^ liable for actual damages, even if they are in 


11:33:00 


I compliance with governmental regulations? 

A. HsJell, there's the report's view and then 


there's the consensus view that we got through 



| everybody 


:luding plaintiffs' advocates and then 


there's mf f Wew . 


gov^HEiien 



safety. 
you shoul 



r iew is that we have an explicit 
fulation that mandates a level of 
: at least at the efficient level of 
if you comply with that regulation, 

. be liable for damages as well, if 


11 : 33 : 30 


you're -- .because that shows that you would not have 


been negl% 


Hou know -- do you know who funded the 


'research that you did in this area? 

A. Well, I know the American Law Institute 11:34:00 

gjpfaid me. I don't know where they got their money. 


research? 


How much did they pay you for this 


I don't remember. It was better than the 


National Academy of Sciences, so we got paid, but it 
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^4 


11 > 

12. 

13 

14 
15 ; 
16 
17 
1T3 

1 9 
20 
21 
22 

23 

24 

2 5 


was much less than you'd make consulting. 

Q. The Brookings Institution, Civil Liability 

Project, describe what your work was there. 11:34:30 

\ A. I did two papers on product liability. 

I'm not sure what they were, but we can look them up 
^on the vitae. One had to do with product liability 
^ and innov^on. Another one may have been just 
‘ 1 iability ^^rance trends. 

Q. i^^ou know who funds the Brookings 
Inst itutioff^ 

A. sU a private liberal think tank, so I'm 

^ their funding comes from, but they're 11:35:00 
federal think tank. 

were your -- what were your 
tonclusior^l^ this research that you did? 

A. 

discourseew.fumovati on and introduction of new 
products, f^^^one conclusion. 

Q. Any other conclusions or basic conclusions 11:35:30 
you had in this research? 

A. I'm sure there are lots of them. It's 

hard for me to distinguish what was in these papers 
as opposed to my work. 

Q. You have the next, U.S. Environmental 

Protection Agency Science Advisory Board. I know 11:36:00 



Excessive product liability penalties can 
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1 we've talked a little bit about that. Are you still 

2 doing work for them? 

3 A. For the Clean Air Act Compliance Analysis 

4 !»"• Council, I resigned as a member and became a 


bnsultant in the fall. For the Economic 
Ivironmental Economics Advisory Committee, I 
till on as k member. 


11:36:30 


Q. Okliy. You have here that once, a 

siSbcommitteeysJ served on looked at the acid rain 


fsue; is t h| 


Correct ? 


Q • Whb 


13 ‘ "rain?. 


re your conclusions regarding acid 


just reviewing the benefits 


ilysis tha«as done for EPA and highlighting how 


could be donelbetter 


iggestions did you make on this 


lefits ana] 


11:37:00 


19 A. I don't recall. This is 10 years ago, so -- 

20 Q. How about the work you did on lead 

21 |is$4ution? 

22 A. Same story line, so we looked at 

23 benefits. I'm not sure what we said about them. In 

24 this case, there were human health effects. With 

25 acid rain, there was not. The acid rain was mostly 
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1 


just damage to paint on people's houses. 



Q. Do -- do you generally support the 

legislation regarding the Clean Air Act? 

\ A. Well, I support enough of the 

* environmental work for them to be hiring me 
I; continuously for the past decade, but I do not 
P support pgrtion of the act that says the EPA 


cannot lodK at costs when setting ambient air 


37:30 


5 || ? 

"quality sM|®rds. 


38:00 


llK, regulatioi 



chat your position on most EPA 

that you criticize the legislation in 


that^^e B&j todannot look at costs in setting the 



| A. , for Superfund, our criticism is more 

jfundament qj^ n that they ignore people as well. So 
'our main message for EPA has been that they should 11:38:30 


Sconsider 


lopulations at risk in their cleanup 



efforts sc^^plt -- currently, they're not giving 


^priority to cleaning up sites where there are 

^exposed populations as opposed to sites in the 

% 

gygiddle of nowhere where there's nobody exposed to 


the risk. 


So your position is they should -- they 


should be cleaning sites up where people are 
actually being exposed rather than cleaning up sites 
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where there is no exposure for people at this time? 


11:39:00 


2 

3 



1 

1 

P 

13 

P 

1 

1 

1 

1 

P 

1 

1 
2 
2 T 
22 

23 

24 

25 


A. That's correct. 

Q. Okay. And prioritize the cleanup efforts 

or should they completely -- or should they 
completely disregard cleaning up the sites where 
people are not currently living? 

A. rally, you'd prioritize them, but it 

may be th|jt nobody is living there, nobody will 




live theri^p 
contamina 
the site 
arotortr th 
ex 



d there's no risk, for example, of 
roundwater, that you could simply cap 11:39:30 
ave institutional controls, fence 
e, which is what Duke University, for 
| with its waste from its chemistry 


labs . 


it with c 
And that' 
Q. 


-ihey put it out in steel drums, cover 
put it in monitoring wells, fence it. 
re the hazardous waste is. 
next on your curriculum vitae is 
Corresponding Group on Safety Policy. Describe that 11:40:00 
work, please. 

^ A. The Canada -- Canadian Academy of 

Engineering, which 1 guess is the analogue of the 
National Academy of Sciences, their Royal Society, 
just put me on their corresponding group to advise 
them on safety issues so they would send me things 
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1 


in the mail and I would react to them, but there has 


not been a lot of mail. So this is not a big thing. 
Q. Okay. So you don't -- you basically are 


F4 \ not doing any research projects at this time for 


this -- for this group and - 



11:40:30 


That's correct. 


■ Xv ::i : y our affiliation is limited? 


s correct. 


lican Enterprise Institute, 1993 to 


1 lb".. 


^present, 


confine* 


are you doing there? 

| done occasional papers for 

Jt 

ley've had where I've published an 

|ir magazine, but no major commitments. 

J 

y. The Wharton School, Public 


rnal Review Committee, and Advisory 


16 w'Board, Ris.k and Decision Processes Center, 1994 to 


13 ar 


15'wManagemen 



11:41:00 


17p^‘present, 


|are you doing for the Wharton School? 


A. pPPflP^ have an external visiting committee 

o assess their program in the public management 


20™are a . I was a member of that. And I'm a continuing 

. 

2ll*!^fember of their -- of the board to advise their 


22 center that deals with risk and decisions. 


11:41:30 


23 Q. what topics have you -- have you -- what 

24 topics have you reviewed in this capacity? 

25 A. Mostly Superfund risk, but I even 
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suggested that they might want to take a look at the 

cigarette litigation. 



Q. Are you planning to have any discussions 

with the Wharton School regarding funding of 
cigarette research? 

A. It's conceivable that they might draw me 


11:42 


in, but I 


not discussed it with them. I have 


just -- thmy want suggestions -- sugguestions for 


"topics an 


Suggested that topic. 

'.at this time, no -- they have not made 


a comment Mh^yher they want to work with you on that 


.topi 


11:42 



|st sent in the suggestion last week, 
f. I'd like to talk a little bit about 


Isome of thg p*pqo ks that you've written. "Damming the 11:43 


est, I" think| is the first one that you've listed. 


fhat is this 


)ic of that book? 


| A. is a critique of the dam-building 

^activities of the Bureau of Reclamation in the west. 
^ Q. When you -- 1 mean, let's talk in general 

all these books. When you've published these 
books or have these books published, is this 
something that you submit to the publisher and they 
decide whether they want to publish it or not or do 
you pay for its publishing or -- I mean, what is the 


11:43 
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financial arrangement in getting these books printed 
up and sold? 


\ article. 


*1 that? 


I have never paid to publish any book or 


Is the publisher paying the costs for 


A. publisher pays the costs, and in some 


cases, they pay me. 

• I | 


11:44:00 


depends on how much, but most of these 


I get roy; 


in 



And what is your royalty interest 


lepends on the book, so -- 

San, it just depends on the general -- 




Jon each a different deal or do you have any 

^relationsith a particular publisher that -- 


? A. ^E^em to have continuing relationships 

* 

> ; with Harvard, MIT, and Oxford Press. Those seem to 


ibe the main ones I deal with 


11:44:30 


Q. And what royalty agreements do you have 


with them? 


A. I forget. It's 10 to 15 percent 

royalties. in some case, we get advances. In other 
cases, we don't. 
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1 Q. Do you have any idea how much you've been 

2 paid in royalties for "Smoking: Making the Risky 

3 Decision"? 

A. Not much. It sold -- what, a couple 
thousand copies? So what I did make? 4,000, 
$5,000? I don't know. That’s a pretty good sale 


11 , 

i 

12 , 
f 


15 ; 

16^ 

i?: 

J 

19 

20 
2 1 
22 

23 

24 

25 


11:45:00 



>' for a t e c i 


folic a 


a1 book. 


ay. How about the book "Fatal 

radeoffs' 

A. ^^Sably similar, although both of these 
books are selling, so these are both more 

f'echjyyial fedsak s . I have other wider-audience books 11:45:30 

thaj:il|ll s ftr § . 

Q. Mbss-a -- do you know what -- how much you 



riting th*T”s™T^ook? 

A. the ° xford gives you royalties. I 

didn't askjpJli^ an advance, I don't think, on the 
|book, because I knew they were going to publish it. 11:46:00 
So I didn't get a stipend to write the book. I just 
l|id that as part of my academic work. I believe I 
was on sabbatical at Duke when I wrote both of those 
books, but I stayed at Duke to write the books. 

Q. Okay. And were you compensated by any of 

the grants that you have or any of the -- any of the 
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1 


people that have funded you through the years, your 
research, did they help pay the cost and pay you for 11:46:30 
your time in writing and publishing these books? 



A. Well, I get my summers paid for by EPA, at 

£ 

least I did during this interval, And some of 

i 

I "Fatal Tradeoffs" is related to a report I did for 


* the U.S. Apartment at Transportation. But the 


writing or the book itself, nobody paid for the 


11:47:00 


'writing o 




books. 


that's -- and just so we'll know, 



we're tal king ,:: about "Smoking: Making the Risky 


ec^n , 


it book, and "Fatal Tradeoffs"? 



ft plbwf Ijjyyf ' s correct. 

Q. Was "Damming the West," was that a 

more wide^||ad audience, whatever, in that book? 

A. 'Tha^ one was a book that was reviewed by 11:47:30 


New York 


t rade-ori 


book reviews. That would be a more 
book and the largest recent seller is 


"Economics of Regulation and Antitrust," which is a 
textbook used at over 100 schools. 

Q. How about "Welfare of the Elderly"? 

A. That sold out its printing, between 2- and 

3,000 copies. It was based on a study that we did 11:48:00 
for what is now called the Department of Health and 
Human Services. 
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1 Q. And what were your conclusions of that 

2 book? 

3 A. Old people are on the way, in terms of the 

4 demographics, and that society should do a better 
job of funding Medicare and Social Security to 
prepare for the bulge of the age in population that 
was goin^. to be coming. 

1 .4 






Q. fPwha't changes did you suggest be made -- be 
r 9 t made in t^^^unding of Social Security and Medicaid 11:48:30 
i and Medic^^^ 

A. , one way or another, they had to 

I nc^!e ^h^s^unding base or decrease the benefits. 

So dn distinguish which, but I did say that 

they shoujbd aateBfe more farsighted in their funding. 

.J^Fljhe time this was written, you know, 
almost 2 0 ago, the prospect of the baby boom 

hitting rJt ^rg ment age was something nobody cared 
about. Aiibkla*y concern was that unless they made 11:49:00 

19^%adjustments in their funding, that generation of 
2o fwg speople would have a Social Security system that was 

21 f ^lha nkrupt . 

22 Since that time, they've had national 

23 commissions investigate both Social Security and 

24 Medicare and they've changed the financing. They've 

25 increased the tax. 
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Q. Have you served on any of those 


2 commissions? 


^4 \ 


\ Q- Have you been asked to serve on any of 

/ 

those commissions? 

< 

A. No. I stopped doing work on this topic in 

", the 19 7 0 s j us t have not pursued it. 

5>N , Q. ;'Do you know if any of your research or 


11:49:30 


studies w 


work ? 



13 Ma 



or was thi 


that somei 


sed by those commissions in their 


:n 1 t know . 


sloyment Hazards: An Investigation of 
lance, " was that more of a trade book 
>mething that was -- or textbook or was 
j- that was widely read? 



A. ’.That| was a technical monograph. That was 


a Harvard 


iomics dissertation designed to score 11:50:00 


l^^me points |itpl§|he academic community as opposed to 
19^ selling books. 

2 q. And who in the academic community did you 

2i®i§Marget this book for? 

22 A. Well, first of all, I wanted to win the 

23 prize for best Harvard thesis, which I did. And 

24 once it was out, I just wanted it to be read by 

25 labor economists and other people doing work on 
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1 


risks. 


11:50:30 


Q. What -- what were your conclusions in this 


book? 





! t . A. Many work -- risks on the job workers 

perceive, as the market responds to perceived risks, 
^in terms of compensating differentials, in terms of 
r higher wa^s . . 


Pin some cases, workers don't know what 

I rVi 

they're gefetkiang into, but often when they do, they 


learn abo\ 


after the 1 


ie risk on the job. Then they quit 

! 

j how risky it is. So I show that 


11:51:00 



theg 



at inc 


'looks lik 



i quit rate in hazardous jobs. 

^next book, "Risk by Choice: 
ijlth and Safety in the Workplace," it 
jwas published in 1983. Was that -- is 


? that a bodk that was published to be used as a 


Itextbook 


jtrade book or 


11:51:30 


| A. was the more readable counterpart of 

Jlbook number 3, but I also discussed job safety 
^regulations, how you should set the stringency of 
j|||pifety standards. 

Q. What are your — what were your 

conclusions about safety regulations with regard to 
the workplace? 

A. A number of conclusions. Some relating to 
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how you should set regulations efficiently. Other 
conclusions that to create incentives for safety for ii:52:00 
firms, that you needed a much more frequent 


^ inspection rate than OSHA had at the time. 

^ Q. What factors go into making health 

^ regulations in the workplace more efficient? 

P A. MSell, you want them directed at real risks 


that people are actually injured by. So that's the 11:52:30 

is. f" ^ 

fbenefits syjgjg^ So you care about the probability, 
decreasin^^ probability of risk. And then on the 
cost sidel you want to do it at the least cost. So 


decreasin 


cost side 





those considerations going to 


Id either of those factors be weighted 
( han the other? 


Jmore heavijr than the other? 

# A. : No. | They're symmetric, if properly 


assessed. L 


| Q. latino Consumer Product Safety," was 

|that book written with respect to your work with 
fvarious commissions or boards or whatever on product 
liability safety? 

A. No. This was just a report I did 

analyzing consumer product safety commissions 


5 3:00 


regulations. 

Q. And what were your conclusions in this 


53:30 
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book? 


A. Well, this is not the best known of the 
government agencies because they don't accomplish a 
lot- Mostly they regulate children's toys. 

And I criticized the safety cap 
regulation, which they had touted as being child 
proof, because a lot of people left these bottles 


'around th# y house leading children to be exposed. So 
J'there was a rash of poisonings of children 11:54:00 


11K* 


after the 


thata^e 




amc^u| 


asically 


|ty cap standards went into effect. 

I are -- what were your conclusions 

! 

|y cap standards actually increased the 
pnings of children? 

|he case of the aspirin ones, it was 

S* 

■i there's a break-even effect. In 


iact, I looked at the safety cap standards for every 


^product f< 


It he time 


|ich there were child-resistant caps at 


und that there was no significant 


effect on safety. But at the time, there was an 

increase in the poisonings from related products, 11:54:30 


l^uch as Tylenol . 

So my conclusion is that people became 
more lax about safety because of these particular 
safety devices. This isn't true more generally, so 
I've done articles on cigarette lighter safety, 
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which come out differently. 


Q. Would it be fair to say that your position 
is, is that -- is that child safety caps should not 


T"4 \ be used? 


11:55:00 


A. No. My position was that the government 
should tell people that even if we have child safety 
caps, thibxdoes not guarantee that the product is 


risk-freehand you still have to exercise 



precautio 



Vere you supporting further warnings to 


be placed^jgrw-medications in which the government had 


.d safety caps? 



important■ 
Safety Cos 


could be one thing, but most 


m encouraging the Consumer Product 

is- 

|ion to go out with a message that 


11:55:30 


they're not child-proof and to stop using the 


terminoloc 


:hild-proof," which they actually did 


use in th^^felf>ress releases at the time. 

Q. Was it your position that that would be 

misleading, to call it "child-proof"? 

A. If you called it "child-proof, 11 then 

people think it's totally safe and you don't have to 
worry about keeping medicines out of the reach of 
children, for example. 

Q. Looking at the sixth book on your list. 


11:56:00 
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2 

3 




"Learning About Risk: Consumer and Worker Responses 

to Hazard Information," that book was published in 
1987; is that correct? 

A. That's correct. 

Q. What were the conclusions in this book? 

A. This book provided guidelines for the 

si 

design ofrd warning labels and the main result 11:56:30 




is that Warnings only have an effect if they provide 
new infor$S$$i^>n in a convincing manner. So warnings 

y reminders will not have an effect, 
our opinion, what -- based on these 
hat -- what should be implemented with 11:57:00 
design of hazard warnings? 

, it depends on the context. We 
alternative labels for bleach and 
pesticide leach and Drano, I think in this 

study. Ai showed the warning mechanisms that we 

thought w#l!% m lriost effective. 

MR. FISHER: We have about 25, 30 minutes. 11:57:30 

MR. ATKESON: You okay for another 25, 30 



inutes? 


THE WITNESS: Can we bring the food in? 

MR. ATKESON: We're going to have 


sandwiches. 

THE WITNESS: Good. Good 


That's fine. 
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1 

2 

3 


•*s4 


W“ 

m 

L. 


: 8 
9 


11 

12 
1 ? 3 S 
i! 

15 

16 
17 
1? 

19 

20 

2 if 
22 

23 

24 

25 


I look forward to that. 

Q- (BY MR. FISHER) Was it your conclusion 

that with regard to the products, the bleach and the 
Drano, that the warnings were adequate or 
inadequate? 

A. Well, it depends on the brand. In the 

case of bleach, we thought the Kroger brand of 


11:58:00 


bleach, cabled Bright Bleach, had an adequate 



I'warnmg, 
effective j 




|he Clorox bleach was not particularly 



|drain opener, we tested warnings we 
howed which ones mattered and which 
But generally the Drano label, I 
fally pretty good. 

Q- pfST^requested that you do this survey on 
bleach and| Dr^io? I mean, how did you choose these 11:58:30 
roducts t cu , dg i your research on? 

A. for two offices at EPA. One was 

3the pesticides office and bleach is a pesticide, 
lassified by EPA, because it attacks mildew. And 
l^rano was selected because the people at EPA who 
regulate toxic chemicals thought that was a high 
risk chemical, so we used drain opener. 

Q. Did you support the addition of -- or more 
stringent warnings to protect children from 


11:59:00 
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poisoning from these products? 


A. We wanted good formatting of information, 11:59:30 

including the risks to children, so that would be 
\ among the risk the people understood concerning the 

J 

5 products . 

^ Q. The next book you have here is 

ijj " CompensatH ^ Mechanisms for Job Risks: Wages, 

Workers 1 Compensation and Product Liability." What 


were your 


(lusions in this book? 


, in addition to the familiar one 


ll| sv ^ > about ris Hafetffl ^bs commanding higher wages, we showed 12:00:00 


two |P@Sul 


13 paj&tpps^ay 


wages m 



^One is that workers’ compensation, in 
a| itself, because workers accept lower 
in for higher workers' compensation 


15^4§Fbenef its. second, workers' compensation is a 

16^^^ powerful njechjinism for promoting job safety. 


factors did you use to determine that 


18wworkers 


Snsation was a powerful type of 


insurance to promote safety? 


12:00:30 


2 Qps**-; A _ we analyzed risk levels by industry and by 

2i^^tate and showed that states with high levels of 

22 workers' compensation and enterprises that paid high 

23 value of workers' compensation benefits greatly 

24 reduced their risk levels. 

25 Q. Did you do any analysis as to which -- how 
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much 


let's see. 


Strike that . 


12 : 01:00 


You did any -- did you do any analysis on 

the costs of workers' compensation insurance? 

, A. Yes. That was part of the wage offset 

business. 

§ , 

1 Q- Did - - did you determine whether the cost 

§ 

* of workerK.^mpensation insurance was — was fair, 
considerirircj the amounts paid out by insurance 



companies 


on averag* 




^person iss 


Concluded that workers' compensation, 

I. 

j|id for itself . 

|by paying for itself, meaning paid for 
| -- for the employer or the -- or the 
| the insurance? 


12:01:30 


A. lEwthe employers. So the wage offset 
"that workers v^ere willing to accept in return for 


Iworkers 


It he premiul 


isation benefits exceeded the value of 
lat employers paid. 


I Q. "Enterprise Responsibility for Personal 

tlnjury," what were your conclusions in that book? 12:02:00 
^ A. This is the American Law Institute report 

for which I was an associate reporter. This is just 
a whole set of legal reform proposals. 

Q. Could you identify some of the legal 
reform proposals? 


KEITH & MILLER CERTIFIED REPORTERS 

http://legacy.library.ucsf.e(^;/t^ihjqij^abo/fM x ^§ust! 7 y?i88L}rnenti 915 ^dSMjc^/^fcoOl 


ill 


ZLLl 




1 A. Some, in the case of hazard warnings, we 

2 advocated that there be a national warnings 

3 vocabulary. So standard -- there should be 

\ standardized criteria for judging hazard warnings. 


I've already mentioned punitive damages 12:02:30 

J 

^ and regulation. So that if you're in compliance 
^ with a goHrngient regulation, you should not also be 


8 _ exposed t© punitive damages. 


there. Wc 


1IK* -- whethe: 


|me stop you on that issue right 
tthat -- would it matter to you whether 


e company had disclosed all the 
lat they had on a certain product or a 
£e that they were providing to the 
If they had not provided that 

: 5 > 

g the government, should that affect 


: governmentlfsSss^l f they had not provided that 
? inf ormatic^^ the government, should that affei 
'whether pvinitSve damages should be recoverable? 


: the FDA. 


ijould. So let's take the example of 
l have a prescription drug that's in 


12 : 03:00 


1compliance with the regulation, then according to 
20p^^this proposal, there would be no punitive damages. 

21p^b! Now, if I withheld information from the 12:03:30 

22 government agency, if this information would have 

23 altered the regulatory policy, then you wouldn't 

24 necessarily get the punitive damages defense. But 

25 if the information would not have altered, would 
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otherwise allow to sell the product, then the same 
argument would apply. So it depends on the 
character of the information and what effect it 
\ would have had on the policy. 

P^ Q. Was this theory that you've just stated 12:04:00 

tri „„ nr 4 

contained in your punitive damage conclusions with 
regard to^ouf work with this entity? 

^ A. M^kiiow we put in the caveats regarding 
^withholdi a^gsL^ if ormation ■ Whether we, you know, went 
^on and sa;^^liether it's valuable information or 
worthless ^||rmat ion, I'm not -- I don't think we 
^wentp&8f> t^fe^iuch detail. 

#22 ^tj in your opinion, a company withholding 
^ inf ormatic^^l something that could be -- should be 12:04:30 

«is5r % v <iv s- 

Dconsidere^^h regard to awarding punitive damages? 


, informati 
considere 


A. 'Well, companies withhold information all 


; the time. don't dump everything you have on the 

movp.rnmen t^M Q the question is, did you withhold 
something that was truly important for assessing the 
regulation and would there have been a different 
Regulation had this information been disclosed? 

Q. Okay, And I think you’ve cleared it up a 

little bit, but -- so you're saying if they withhold 
information that could affect governmental 

regulation, then, in your opinion, the punitive 12:05:00 


22 

Q . Okay. 

23 

little bit, 

but 

24 

information 

that 

25 

regu1at ion, 

then 
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damage protection should not be invoked? 

A. Or it might not. It wouldn't necessarily 

be invoked. 

Q. Okay. Do you have any idea who you 

suggest to make the determination on whether it 


should be invoked or not invoked? Did you-all get 
^ that far? hv. 


not sure what this question is. Is 



this the 


whether tl 



| question? 

|iess what I'm saying is, who determines 
©formation that was withheld was 


12:05:30 


[vernment regulation? 
Jidn't get this far. 


was the broad sweep. 


Q. '."Reforming Products Liability,” is that 



^basically 


ijsame thing as number 8? 

^difference is this is just me, whereas 


^number 8 is me and a cast of -- you know, other 

ipeople . 

I 

^ Q. What reforms did you suggest in your book 

"Reforming Products Liability"? 

A. Pretty much the same kinds of things, in 

terms of regulatory compliance mattering and that 
there should be more recognition of the competing 


12:06:00 
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1 


effects of different governmental institutions. 


What do you mean by that, "competing" and 


"government institutions"? 

\ A. Well, in the case of asbestos, we had 

) 

government regulations that were virtually 
^nonexistent. Then the courts came in and awarded 12:06:30 
^ substantial, damages . 



after a p< 


nr he regulatory agencies jumped in. And 

f* -y-f 

of underregulation, decided to 


overregulsj 



And so asbestos now is regulated at a 


cost of iifeMjaa&aess of $100 million per life saved. 


130 times more per life saved than the 
fTransportation is willing to spend on 


any of it 



lcies. 


J^hat in the future, if you were to have 


! an asbestos cake emerging in this post-regulation 12:07:00 


era, then 


r ery strin| 


jfact that the company submit very, 

| standards is something they should be 


given credit for. So, essentially, there should be 
tnore recognition of the role of other institutions. 

I , 

fes Q. Have you done any research regarding the 

asbestos industry and the products they sold and the 
information that they provided to consumers and 
users of the products? 

A. I've done some. I published an article on 12:07:30 
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1 asbestos and it's listed here. 

2 Q. Okay. Do you support the regulations that 

3 OSHA has made with regard to asbestos use and 




1 I— 
1 
13 

1 
1 
16 ' 

1 

P 

1 

1 

2 Oi 
2 1 
22 

23 
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\ removal? 

# 

A. I think OSHA did too little for a long 

® period at time. And that now that asbestos is being 
overregullted. in terms of the cost per life saved. 

sc^me uses that still may be beneficial. 12:08:00 
| next one, "Economics of Regulation and 
at was that book about? What were 
iebns? 

’ s our textbook. Everything the 
to say about regulation and anti-trust. 
"Informational Approaches to 


So there 1 
Q. 

Antitrust 
your cone 




Q • 


RegulatiorffSL™^s that a textbook, also? 

A. ’.No. j That's round two of our hazard 


12:08:30 


warnings fht.feltd studies for EPA. This one is on 
insecticicp^Md some other product. 

Q. What were your conclusions in this book 

regarding insecticide? 

A. With all these warnings, we investigated 

things like label clutter and information overload. 
Essentially, if you provide too complex a message, 
people don't grasp the main message you're trying to 12:09:00 
get through. So you want to limit the information 
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1 


you provide. 




Q. The next book, "Fatal Tradeoffs," what was 
— what was this about? That was the smoking, 
right ? 

A. No. The next is smoking. The "Fatal 
Tradeoffs” is that government should strike a 
balance i&vit^ costs and benefits when thinking 
about risk policies. 

Q. iliiiwhat factors should be used in this 


analysis? f 


12:09:30 


prok^Pllil 


value of 


on the benefits side, you have the 
iof the different health outcomes that 
||d, the number of people affected, the 
th outcomes . 

^he cost side, you just have the 


expenses bothJby companies, as well as by consumers. 


that woulc 


|taken into account. 

lyour conclusions in "Fatal Tradeoffs" 


generally more stringent warnings or less stringent 
warnings on products? 

^ A. Well, it's more related to regulation. So 

it would advocate more regulation for most agencies, 
such as EPA and OSHA. For the particular 
regulations they have, it would be either less 
stringent or different kinds of regulation, more 


12 : 10:00 
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f ' tH 


1 


flexible regulation. They gave companies the 
opportunities to pick the least cost alternative. 


For an agency such as the Department of 12:10:30 
\ Transportation, more stringent regulations. So it 
depends on the agency. 

Q. And which governmental agencies did you 


' look at inspiriting this book, "Fatal Tradeoffs"? 



safety, t 


yilttually all of them that regulate 


in ones being job safety, consumer 


products slfjlipy, environmental safety, highway 


safety. 


cora«n 



Responsib: 


.S. Office of Management and Budget 


H|. "Product-Risk Labeling: A Federal 

, " what was that book about? 

► 

ut was a book on whether food cancer 


12 :11 : 00 



warnings and dther labels, in general, should be 


regulated 


governments 


|he states or by the federal 

s 

| 

|nd I argued that labeling should be at 


f the federal level to decrease the costs of having to 12:11:30 
^produce products for every particular state and have 

l 

Standardized warnings across states that consumers 
could understand. 

Q. "The Mortality Costs of Regulatory 

Expenditures," what were your conclusions in that 
book? 
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thei 


occupatioi 
A. 


1 A. This was simply to calculate, for 

2 regulatory expenditures, what the risks arising from 

3 these expenditures might be. So if you had an 
extreme case, where a regulation required that you 12:12:00 
dig ditches and fill them back up again, and did not 
have any safety benefits, there still could be some 

'' mortalitys . People could be injured during the 
! “ 

process. ? 


| ~~y | 

Pliii^or all safety regulations, when you 
require ci^^iies to spend money, you want to make 
sure that ppgsave more lives than you lose with 
ixp^^ures . 

|^§yyyyou -- which -- which type of jobs or 
d you focus on? 

was done for every industry and 
economy, ^s^j^ll as the economy as a whole. And 
this was a study done for OMB . 

Q. fPfiPt -- let's move to your forthcoming 
books, "A Course in Risk.' 1 What is -- or have you 
^finished that book or is it -- or have you started 
|hat book? 

A. Now is a new title called "Rational Risk 

Policy" and it's been edited and it's going into 
page proofs. So it's being printed now. 

Q. What are your conclusions in that book? 


12:12:30 





12:13: 00 
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1 


2 

3 





A. Government agencies often mirror 

individual irrationalities so that government often 12:13:30 
overreacts to the same kinds of risks that people 
react to because of political pressures. That would 
be one of the conclusions. 

Q. Were there any specific areas that you 

concentrate, on in this book? 



A, r It' s mostly a tour through my life work, 


r 



is***, 

i 

p 

13 

1 

16 
1 
1 

ISh 
20 

I 

21 ] 
22 

23 

24 

25 


so this w 
1 cover wha 

Q. 

I 

Pr i 


series of lectures I gave in Sweden to 




12:14:00 


book is h: 
it called 



pew about risk. 

^ironmentally Responsible Energy 
fthat been printed yet or is -- 
fve stopped doing this book, so this 
y. But there's a new book replacing 
|culating Risks?," which is a book on 
^ Super fund ^frotg IT Press 

A. ^Milfhich is underway. 

Q. Is that relying on some of the same work 

Ithat you did to gather information for the 

^Environmentally Responsible Energy Pricing" or -- I 12:14:30 
mean, or are they just totally unrelated? 

A. Totally unrelated, but energy pricing is 
not as hot as Superfunds. So Superfund is the book 
I 1 m doing. 
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1 


MR. FISHER: Okay. Do you want to take a 



http://legacy 


f 4 


jff"' 

5 

0 


ssf 


break for lunch? 

MR. ATKESON: Okay. 

THE VIDEOGRAPHER; We're off the record. 
(Recess taken.) 

THE VIDEOGRAPHER: We're on the record. 



Q. 



or, you have a number of articles 


12:15:00 

13:02:06 


listed in^yo^: curriculum vitae. I don't want to go 


over all 

< 

^ I 1 d like 
Oversight 



i: 
P 

13 


1 
1 
1 

1 

p 

1 

1 
2 
2 
22 

23 

24 

25 




1983 . Co 
conelusio 


era, but one of -- there are some that 
lk about. Number 26, "Presidential 
ntrolling the Regulators" -- 
t . 

think you wrote that in the winter of 
ou please tell me what your 
re in that article? 

A. ^Thi.^ was essentially an article talking 
about the ^m^-siaht of government regulation by the 
U.S. OffiJl^^i: Management and Budget. And in the 13:02:30 

Carter administration was by the Council on Wage and 
Price Stability. 

Q. What -- what was your -- did you take a 

stance on whether measures needed to be taken in 
controlling the Office of Management and Budget or 
did you -- did you take any position at all with 
regard to regulation in that article or did you just 
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1 review what actions were taken by the OMB during the 

2 Carter administration? 


13:03 : 00 


3 A. I reviewed things. I supported regulatory 

^p-4 \ oversight. I was a part of that effort in the 


^ Carter administration, so I supported our efforts. 

^ Q. Number 39, "Environmental Policy Choice 

^ with an Uisugertain Chance of Irreversibility," could 13:03:30 



■ 8 you please v describe what that article was about? 


S i; 


effects o] 


/as a theory paper analyzing the 
probability that a decision would have 


11^ an irreversible environmental outcome and how that 

P»f s S 

aff&sfep e:|M»nraental decisions. 


factors did you use to -- was this a 
with regard to regulation or was it -- 13:04:00 




risk anal 


was it an yey view of regulation as it applies to 
environmental\risk or describe a little bit what it 


1 78888888# was. 


ill it more a mathematical economic 


19 l. j theorv analyzing the effects of a probability of an 
2 1^^ irreversible effect on whether you should 
2 lll^verreaulate or underregulate or how you should 
22 design a policy. 


Q. What irreversible effects did you 


13:04:30 


24 concentrate on? 


Let's say a firm makes a capital 


KEITH & MILLER CERTIFIED REPORTERS 
EL PASO, TEXAS 79901 (915) 533-7108 

http://legacy.library.ucsf.e(^tidib}<^!^£MpfflHA/.industrydocuments. ucsf.edu/docs/yfgl0001 


52011 1784 






1 investment to comply with the regulation. That 

2 would be an irreversible investment. 

3 Q. So the irreversibility is of the capital 

*■4 ^ contribution, not the environmental risk; is that 

correct? 

A, I've done it both. I've done irreversible 

environmental;consequences, irreversible capital 
investments. I've looked at all these different 

f ^ 
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13 

Pi 

144 

1 
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! 

2 0 ! 
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. Were there any particular 
nvironmental occurrences that you 


in't think I gave any examples. 

Number 44, "Consumer Behavior and 
jects of Product Safety Regulation," 
could you 'describe that article and what it was 
‘about? 

A. pdiiR is a statistical analysis of the 
^effects of Consumer Product Safety Commission 
|regulations on safety, including the safety cap 
Regulations that we discussed earlier. 

Q. Okay. Did this article mainly focus on 

the safety cap regulations? 

A. That was about eight pages of it. 

Q. Okay. What other consumer safety 


13:05:00 


13:05:30 
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1 

2 

3 



practices did it focus on? 

A. Bicycle safety standards, fire safety. 
Essentially everything I could get data on. 

Q. Did you focus -- did you focus more on 

risk to children or did you -- did you focus on risk 
to adults, also? 


13:06:00 


A . 


did both, although the poisoning 


regulations I focused primarily on risk to children. 


Q. 

"Uncertaii 
that artii 


i: 

p 

i 3 


l 

l 

17 ! 

9 

1 
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2 0; 
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OSI §£p«i We 

first ret 


regulat ior| 




next article I'd like to discuss is 
n Risk Analysis." What -- what was 
bou t ? 

was a study based on work we did for 
asked to do one what are the times we 
ctive assessment of the government 
we found that the OSHA cotton dust 
standard h^ac^J^een misasseesed at the time of its 
promulgati^^^ 

Q. ^^next article, number 60, "Right to 
i^Know and Behavioral Responses to Hazard Warnings," 
could you please tell me about that article? 

^ A. Well, around that time, there was the 
movement toward providing information, often 
designated the right-to-know movement. I wanted to 
characterize it somewhat differently as it being 
efficient to know as opposed to a right. So it's 


13:06:30 


13:07: 00 


13:07:30 
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f-"sss 


1 


sometimes economically desirable for people to know. 

Q- What factors did you use to determine i£ 
certain information would be economically 


beneficial? 


A. Chiefly what people know already and will 

the regulations alter their decisions. 


er^ there any particular hazards that you 


8_ focused oH in this article? 


pisiMi things fr< 
there, ins 



>n't recall. Maybe it dealt with the 
' book. So perhaps bleach was in 


13 :08 : 00 



liability 


.cide . 


>er 62, "Product Liability Litigation 
rs ion" ? 

:'s an article that analyzes product 
;ed claims data to assess how the 


* variation ' andjpayoff rates affects litigation. 

Q- were your conclusions in that article?13:08:30 

I A. I^li^ntiffs are more likely to settle cases 

f l "* 

? 4 in which there is a high variance and a likely 
Ireward. So they're risky averse. 

Q. Did you focus any of your research on 


22 defendants paying products liability settlements? 

23 A. We looked at settlements, too. 

24 Q. And what was your conclusion with regard 

25 to the defendants' perspective? 


13 : 09:00 
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1 


I don't know the perspective. 


I just know 



in terms of the outcome, cases with a higher 
variation and payments were more likely to be 
^ settled. So that reflects the joint influence of 
^ both plaintiffs and defense. 

Q. Okay. So the more uncertain a litigation 

^or the re ^_^ of the litigation, the more likely a 
_case is settle? 




of Life," y 


er 64, "Doubling the Estimated Value 


is that about? 


13:09:30 


receive ft 


explores 



i is the value - of - 1ife line of 

it analyzes the compensation workers 

$ 

ib fatality risks. And this article 
ihese numbers change using the new 


occupational natality data. 


13:10:00 


Q. y&fcfcaus were your conclusions in this article? 
A. ^iiPfnew data developed by the National 
Institute of Occupational Safety and Health seemed 
to involve less error and they result in a higher 

i 

Estimated value of life. 


Number 72, "Pain and Suffering in Product 


Liability"? 

A. This article also looked at the closed 

product liability claims data base analyzing the 


13 : 10:30 
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1 

2 

3 


P' 


determinants of pain and suffering. 

Q. What were your conclusions in this article? 

A. Although juries have no clear guidance 
\ with respect to pain and suffering awards and how 

they should be linked up to underlying economic 

I 

1 factors, the awards themselves were not entirely 13:11:00 

random, a&vthey were correlated with the severity of 


the injury. 

p" '1 

5 > 



er 74, "Toward a Diminished Role of 


s the idea that government regulation 
n into account when deciding what role 
should have. And in the case of 
rticularly, the emphasis should be on 
nment regulation. 

.Number 75, "The Interaction between 


13:11:30 


|ity and Workers 1 Compensation as Ex 
Tost RemeciPPSPlfor Workplace Injuries"? 

A. There, I just analyzed the product 

liability claims data for job-related injuries to 
lee whether people were more likely to settle these 
injuries -- injury claims, drop the claims, et 
cetera. 

Q. And what were your conclusions? 

A. Workplace injury claims are more likely to 


13:12:00 
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be settled, in part because it should not be a 
product liability claim, but instead a workers 1 
compensation claim. 

Q. If legislation was enacted to make it a 

workers' compensation claim rather than product 
liability claim, would that provide more money to 
the injured pp rson or less money? 13:12:30 

A. ^'It depends on your prospects of winning in 

! 

^ extent that you can claim 
workers' compensation benefits, you 
^ probability of obtaining compensation 
luct liability case, but typically the 
rard would be less. 

isn't it -- but isn't it also true 
:ase -- in most states, workers' 
compensation Insurance is no-fault insurance, and if 13:13:00 
you're in course and scope of your employment at 

the time $SsWfrere injured, that workers' comp is 
going to pay for the medical expenses and lost wages 
of your injury? 

A. It's certainly true of safety. In the 

case of health and things like carpal tunnel 
syndrome often is difficult to prove the links and 
to show that it's a job-related injury. 

Q. Number 83, "Cigarette Smoking, Seat Belt 
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1 


Use, and Differences in Wage-Risk Trade-Offs, 
what's that about? 


13:13:30 


People who smoke cigarettes and who do not 



wear seat belts are more willing to work on 
hazardous jobs than those who do not smoke and who 


wear seat belts 


13:14:00 


Q. ?Nfl{hat data did you rely on to make those 


assertions? 


^ Hersch, 


in the sta 


: is a data base developed by Joni 
author, based on a survey of workers 


dbf Oregon, so it included lumberjacks, 



this proj 


certain research firm. 


:k industries. 


did you use to do the surveying in 


:-™khink she ran it, so it was not a 



Insurance 


>er 88, "The Performance of Liability 
states with Different Products 


13:14:30 


Liability Statutes?" 

A. This state -- this article simply reviews 13:15:00 

iiow the loss ratio, performance, the profitability, 
the premiums, the losses, varied, depending on the 
liability regime. 

Q. And what did you use for your data in 

writing this article? 
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fcw 4 


1 


In this case, I believe I used the 


rate-making files of the insurance service's office 


for product liability. 


13:15:30 


Q. How were you able to assess those files? 
Were they public record? 

A. No, they're not. I was given them for 

research krooses . 


Q. Htfhat was your conclusion in this article' 




>1 example, \ 

Some peop! 




performanc 



| liability regime matters. So, for 

| 

pliability reform does have an effect. 

|ggested that reforms won't matter 

| will simply adjust, but the character 13:16:00 

|ty lav/ in the state does affect the 

| insurance markets. 

jyou always -- was there always a 


direct causaljrelationship between insurance 


premiums 


*the laws 


state? 



|e amount of insurance premiums versus 
foduct liability law in a particular 


I A. Some mattered. Some didn't. I forget 

§Slh.ich ones were significant. 

Q. Isn't it true that some states where tort 

reform has been enacted, actually premiums have gone 13:16:30 


It depends on the character of the reform, 
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1 


but this is in the 


this is pretort reform. The 


data here extended through 1984 and most of the tort 
reforms I think you're talking about were enacted in 


\ 1985, 1986, and 1987. 

r 

Q. Did -- have you done any more recent 
^ research regarding the amount of insurance premium 
^ versus thlhxtype of product liability law is in 


13:17:00 


states ? 


s 1 



EcQ:I*£8&i C 


this stud 




y. And when was this article written? 
p of it's unpublished, but some of it's 
i in the Journal of Business and 
fstics, number 145. 

y. And what were your conclusions in 13:17:30 


A. ^Damages restrictions have the most 


consistent 


costs. Ot 


jative effect on product liability 
changes in the legal regime also 


sometimes matter, but seem to be less consistently 13:18:00 
influential. 

^ Q. Under your forthcoming articles, you have 

"Insurance Regulation as a Price Floor." What is 13:18:30 

that article going to be about? 

A. That's an article which I'm hoping 

eventually to revise, which indicates that in states 
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1 where we have strong price regulation for insurance, 

2 companies seem to be reluctant to ever decrease the 

3 price because it's harder to obtain approval for a 
p?’ \price increase, if there's regulation. 

q. We talked a little bit before about the 

r 

Isurvey and audit that was performed in 1985 that you 13:19:00 
reviewed tib* form your analysis regarding risk 13:19:30 


erceptionTin^relation to cigarette smoking. 

I 

A. s correct. 

hat correct? 

ink you testified before that it took 
ur to read this survey and audit; is 




%he supporting data, so, you know, it 

13:20:00 

Q. But ^et you've classified this information 

is a gold of information; is that correct? 

A. as a potential gold mine, in that I 

:new that they had the survey questions and they had 
.he answers to the survey questions and I wanted to 
|ve access to what the answers were, because it was 
a rich data set that include information on risk 
beliefs and personal characteristics on an 

individual basis. 13:20:30 

Q. Who formulated the questions that were 
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1 


used in this audit survey? 


A. I don't really know. 1 assume it's the 

survey research firm, but I know the law firm had 
input, because they picked lung cancer as the focus 
because that was related to the litigation they were 


engaged in. 


s you know if -- what type of expertise 


is it -- is necessary to run a scientific 


ss sc ient i f i 


survey ? 




effective study, like this audit 


13:21:00 




suitable 


lepends on which level. You need 
rite questions. You have to have good 
ms. Beyond that, you have to have a 
sdure for figuring out who you're going 


to talk te you make contact with a home. And 


I've reviewedjthose procedures they had. And then 13:21:30 


have 


digit dial! 


|ve some procedure, such as random 
| to actually locate your respondents. 


: Q. How would you go about determining whether 

>a question is an effective question or not? 

A. Well, I do it because I've been running 

surveys for EPA on risk perception issues and have 
been analyzing risk perceptions, generally, based on 
survey questions, since the mid-1970s. So I've been 13:22:00 
doing this for over 20 years. So I do it, first of 
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1 


all, by my expertise in the area. 


2 Q. But what do you look at? I mean, what 

3 factors do you use to determine whether a question 

^4 \ is an effective question or is not an effective 


quest ion? 


A. I look at the wording of the question and 

see if it'h&.the way of thinking about risk that 


people cart relate to in the particular survey 


r 

i -*r " 



^context ai 


quest ions 



12^,doin^ s 



|draw on past knowledge of similar 

,ee whether these have been effective. 13:22:30 
|y case, also I undertook my own survey 

■5 

fivity analysis on the questions to see 
Jresults I would get, either with the 


13 whai:dMind awci.^ results I would get, either with the 
Jf g same quest^p^ with a slightly different interview 


1 SW’context, 


^Bwj|th different wordings of the question. 
jwhat| -- who prepared the -- well, strike 


f that . 


13:23:00 


ijiilipou know the name of the person who 
ormulated the questions for their survey and audit 


20^^that was done in 1985? 


22 Q. Have you taken any steps whatsoever to 

23 determine the identity of that person? 


Would you be interested to know the 


13:23:30 
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1 


qualifications of the person who formulated those 
questions in the survey? 


A- I'd rather rely on my own judgments and my 

%own testing, which is what I did. If I was unable 
^ to read the question and unable to do any field 
^ test, I would want to know who did it, but I've 
^never had Nay .desire to find out. 


13:24:00 



/you ' ve do 
I relating 



feor npffier 


Unbysssssi t; 


Ibut in te: 


#ranks as aplihjcj; the very best places you could 
■"possibly p^tbl^|sh the work. And you do get a payoff 
rom that ^^essional ly . 


you received any awards for the work 
$MS$|th regard to the risk perception 13:24:30 

^^ garette smoking? 

it's been published in the number 1 
^^urnal and Economics and by Oxford 
A iss. That's not the same as an award, 

professional accomplishments, that 13:25:00 


^ Q. were you -- what financial gain did 

syou receive by it being published in these magazines? 

^ A. I don't get anything from articles of 

L 

^burnals, although studies have shown linking 

professors' salaries to articles, that there is a 13:25:30 
payoff in terms of your salary level by your home 
institution to being productive. So that's the 
reason I have a high salary compared to everybody 
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else. 

Q. How about a link between publishing 
articles and being hired as a testifying consultant 
for an industry? Has there been any relation 
between that? 

A. I haven't studied one, but if you spend 

too much tHjne ,as a testifying consultant, you can't 


do articled. So it's hard to do both. 

r - 

but the only thing that you've done 

I 

jtion is give depositions; isn't that 
egard to the Mississippi case and the 
d now the Texas case? 
do you mean, "the only thing"? 

|, I think you've testified before that 
you've spent in these cases is 
^preparing - - bjsing prepped for your depo and giving 


13:26:00 



's not been a huge number of hours, 13:26:30 


depo? 

>u t 

Q. So have you had plenty of time to write 

4^her articles and books, given your consultation 
that you've been doing in these cases? 

A. I'm still writing articles and books, yes 

Q. Can you define for me the term "risk 

perception"? 


13:27:00 
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A. So as equivalent to the risk belief a 

person might have about some hazard. 

Q. Is risk perception influenced by 

information? 

A. Yes. 


13:27:30 


jr 






Q. 

Does the quality 


; 8 


an effecthjn the quality of the risk perception? 

A . 

r *'s 

|-isk perception 

^information can be misleading, correct? 


1 

l 

1 

13 

f 

1 

1 6 ' 
17 
18' 
1 9 
20 
21 
22 

23 

24 

25 


a mislead 
Q. 

A. 


Jell, misleading information can result in 



In individual, in formulating his or 
ption, is relying solely on misleading 
hen that person's risk perception may 
ect or not accurate? 


informati 
also be i 

A. 'That|'s correct. 

Q. ito^ egards to risk perception, would you 

agree withp&|^8| saying "garbage in, garbage out"? 

A. I've never heard that expression for risk 

perception. I've heard it for other things. 

Q. Would you agree that it can be applied to 

risk perception? 

A. I'm not sure that it would necessarily be 
garbage out. So if I were to give people overly 
alarmist risk beliefs, they would have quite precise 


13:28:00 


13 : 28 : 30 
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risk perceptions afterwards that would be too high, 
but that’s not necessarily garbage. Garbage might 
be thought of as noise, random, where as it might be 
quite systematically high. 

Q. Would you agree that inadequate 

information could -- could result in too low of a 
risk perception? 13:29 

A. r6r too high, either way. 

r: 

Q. Mfe&asy any lawyer review the preface in 
"Smoking: ^^^^ing the Risky Decision" prior to its 
publicati an? 

’ t think so. 

ou sit here today, are you telling 
|t no attorney looked at the preface in 13:29 
king: Making the Risky Decision"? 


this court 
this book 

A. pe see the preface? I don't think 

they do. IX da n't think I showed it to Barbara 
Kaser. I f Pjk a aEu d, it would only be asking whether I 
could thank her, but I know I didn't circulate the 13:30 
hole preface. I don't recall asking her. Whether 
^ did -- I remember telling her I was thanking her, 
but I don't believe I sought her permission to thank 13:30 
her . 

Q. In your preface, you state, During the 

course of my research on smoking risks, I was asked 
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l 


to share xny expertise on risk perceptions and choice 


under uncertainty with Jones, Day, Reavis & Pogue, 13:31:00 
which is one of the law firms representing the 
cigarette industry. 

Is the course of the research you're 
referring to the materials that were given to you by 
Jones & D^Kwhen you were invited to meet with them 


rn Cleveland’ 

* p” i 


A. ^tt^lked to them before I started the book 
and I tallle%^o them from time to time, not 


31:30 


nece ss arl. 


kut the book, but about risk 


eroPPt 101 


jues. So I've been working on smoking 
I was at Northwestern University, which 


(was 1988 


|e f ore . 


^El..4this book came out in 1992 , so that 
'there may ^havs been some contacts between 1988 and 


92 that 


Iwas at No 


with them, as well as some while I 
stern while I was worrying about 


^smoking issues. 

1 Q. Well, the point that I'm making, it's my 

l^iderstanding that you never looked at risk 
perception with regard to smoking prior to being 
contacted by Jones Day; is that correct? 

A. I looked at risk perceptions for smoking 

related to the food cancer warning study, but not 


32:00 
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1 


asking cigarette smokers themselves how risky they 


2 thought smoking was. I did a study of rating 


13:32:30 


3 different hazard warning labels, including the 
F'4 \ surgeon general's -- 


Q. Okay. 

A. -- before that. 

Q. Hi nt,; that had to do with -- with foods that 
has carcinogens in them, correct? 

A. PS^Lso had a table including the surgeon 


general 1 s fw|lfg ings that served as reference points 
lhv thcit they yagpte^y used as part of the survey. 


f. But you had -- you had warnings on 
|neral. You didn't have any risk 
lid you? 



13 th# ps^rge 

PZ3 pe rcep t i o 




LJa^ked people then to assess risks for 


different ^pro|ucts relative to, let's say, 
: cigarette^^^charin. So, therein, the survey has 
referencet^^ks . 

Q. Okay. Well, let me ask you this. Prior 


13 : 33 : 00 


2 Qpii&s j. o meeting with Jones & Day, had you ever primarily 
21ftaiilMocused on risk perception and how it relates to 

22 smoking by itself and not in relation to any other 

23 carcinogens? 

24 A. No, except for the work on smokers' job 

25 risk perceptions, which was ongoing around the same 13:33:30 
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1 


t ime . 


Q- Would it be accurate to say that the 

majority of your research on smoking - - on risk 

t, perception with regard to smoking was done after 

r , 

your meeting with Jones Day? 

-I A, Yes, because that includes -- what, 11 

I < 

^ years, sormath:Lng like that? 

Q. Awhile writing these studies that you 


34:00 


i completed 
ifsmoking, e 


11-. you antic: 


it risk perception in relation to 
le time you wrote those studies, did 


3 4:30 


induf^^ty ? 


being asked to testify by the tobacco 13:35:00 


4 In fact, I anticipated that I would 


fever tesi 


that I woi 


I: so I assumed that the probability 
testify was zero. 


Q. ‘Didjyou anticipate -- did you anticipate 


being pai< 


*a consultant by the tobacco industry? 

| I did spend one morning reviewing a 13:35:30 


'hazard warning label for Premier Cigarettes, but 
Ithat was hazard warning work as opposed to risk 
perceptions. 

Q. So it's your testimony as you sit here 

today that after meeting with the Jones Day lawyers 
at lunch, after meeting with them in their offices 
in Cleveland on several occasions, after being given 
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1 


after receiving articles and materials related to 13:36:00 


2 smoking by those lawyers, after receiving an audit 

3 and survey that was paid for by Jones Day, after 
f '4 \ receiving all this information, you thought there 


was a zero percent chance that you were going to 
testify as a consultant in tobacco litigation? 

A. Kes, because of all this information 


^ pertained r to the post-warnings era and I was told 

> 5 -W' ? 


that that! 


because t] 


period. 


13 st 



13:36:30 


audit and 


not a pertinent issue for litigation 
lad legal immunity for that time 


§f much would it cost to do the type of 


; done -- I'm talking about the 1985 13:37:00 

^ey. How much would it cost to do that 


audit and fEx^ey? 

A. .1 ddn 1 t know. I'm now doing a random 


digit dia^*|survey where we bring people to an 


interview 


tion and that costs roughly $100 a 


1 person, $2 5 of which we give to the people. So -- 

2oi*|and that's just done locally. So maybe $50 a hit, 
2pending on what quality interview firm you get. 

22 Maybe you can get a lower price. But whatever it 

23 is, it's more money than I had. 

24 Q. How -- how many people were surveyed? 

25 3,000, is that correct? 


13:37:30 
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3 


A. A few thousand people. 

Q. A few thousand or 3,000? 

A. 2- or 3,000. I forget. 

Q. And it's your opinion as someone who has 

conducted these types of audits and surveys, that it 13:38:00 


^ would -- to do that same type of audit and survey 

that was j^rfqrmed in ’85, that would cost about $50 
fS ’a person? 


| possibly more ambitious surveys, so I 
t it costs to do that one. It depends 
11s they have to make to get through 
opulation. So I haven't been given a 
ffor that type. Certainly you wouldn't 
n $10 a hit, but I really don't know. 13:38:30 
you sit here today, you can't 
l6\g#formulate any ~|tind of opinion, whether it's $10 or 
17'mmMSO or $10^Jiit? 

A. jjfeelMi. I did a more ambitious survey for 

he 50- to $75-a-hit range, so I would assume it 
ould be less . 

Q. Why was it more ambitious? 

A. Well, for $75 plus the $25 we got people 

to show up, we got -- we are bringing people now to 
a central location and we're putting through an 
interactive computer survey that takes about 35 13:39:00 



I’ef 

19 I 

20 
21 
22 

23 

24 
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1 


minutes . 



I've run mall intercepts where they charge 
us 20 to $25 a hit for adults to be brought into a 
\ room, but that's not random digit dialed and that's 

J 

I# a more informal survey approach. 

Q. Do you have any criticisms of the methods 

that were^sed in the 1985 survey and audit? 



now, in yc 


^the surveys that you're conducting 
Ipinion, are more ambitious than the 


ones that•were performed in 1985; would that be 


're more ambitious in the sense that 



13:39:30 


'we have tc 


: qua1ity c : 


icate people regarding EPA's water 

is* 

t~ia for aquatic fishing and swimming, 


environmental ^consequences. And these are things 13:40:00 


that are 


teneral knowledge, so we have to - 


it's a mucy^re difficult survey task than just 


^risk perceptions. 

i Q. So in your opinion, the surveys that 

^ju're performing now that you're saying are more 
ambitious are over a more complicated subject? 

A. That's right. 

Q, Is that your opinion? 

A. They place more demands on the survey 
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1 


responder. 


Q. Do you -- do you agree with the statement 13:40:30 

that questions can be phrased in such a way to 
generate a particular response? 

A. Framings of questions does matter. 

Q. And can you frame questions in such a way 

that you 1 likely to get a particular response? 13 : 4 1 : 00 

A. ftt depends on the question. So in other 

? lj 

words, if|tili§i^ a good question, it's a good 


question, 



12g« 


sa| 

audits an! 
2 0 years.| 




, I know it depends on the question. 
If m just saying in general, okay? 
ythat you're an expert in doing these 


veys. You've been doing it for over 


|My Question is, in doing an audit or a 
survey, i^^^i possible for the auditor or the person 13:41:30 


conductin< 


survey to phrase the questions in 


such a way that a particular response would be 


generated? 

^ A. If we had that much leeway, then there 

would be no purpose in ever running surveys, because 
you can always get whatever answer you wanted, no 
matter what the underlying truth was. So if it's a 
good question, generally you don't have that much 
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leeway, in terms of the potential response. 13:42:00 

Q. Okay. Well, I think you answered my 

question, but just kind of the back door. I mean, 

\ you disagreed and then you turned around and you're 

J 

‘ answering and you agreed with it. 

What my point is, is obviously I 
^ understanlK yoy i think there are good questions and 

there are ! ’ta(^ questions, okay? You've made that 

jr 

point cle|^fe^:orrect? 

A ..-sS# 

t . 

My next question is, is if it's a 
jone of the things that could make a 
fvey question a bad question is that it 13:42:30 
uld create a situation where the 
ng the survey or participating in the 


A . 

Q. 

bad «%st 



would -- 
person ans 


survey may bej more inclined to give a specific 


it correct? Do you agree that that can 


answer; x: 
be done? 

A. I don't think you always can influence the 

answer through the wording, but there may be some 
Effect of the wording on the answers to the 
guest ion. 

Q. But you're dealing with risk perceptions, 
right? You're dealing in percentages, correct? 

A. Well, are you giving me -- is that a 


13:43:00 
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condition for all possible questions? 


2 Q. Well, what I'm wondering, dealing with 

3 risk perception, you're dealing with the likelihood 
"4 \ of a particular event occurring? 


A. That's correct. 

Q. Is that -- am I understanding that -- what 

you mean by "risk perception" correctly? 


A. nDr you could be asking about length of 


life affe 


11-^. data and 


< you de 




I smokers o\ 


!i by smoking . 

1 , my question is, is in gathering this 

ft 

f 

plating conclusions to this data, 

I 

| with percentages; is that correct? 

£ was the type of phrasing. How many 

I 

| 100 would get these answers. 


13:43:30 


^Youfre dealing with percentages, right? 


Q. pMPf. So my point is, is if you phrase a 
question a certain way, even -- you answered before 13:44:00 


2that you did not believe that you could phrase a 
2 liart^uestion a certain way in a survey or audit to the 

22 point that you could get a specific response from 

23 all people. Do you agree? Am I characterizing your 

24 testimony correct? 

25 A. I think if you have a good question, that 
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you don’t have that kind of leeway. I mean, if you 13:44:30 
can -- I'm not sure what you want to do to the 
question, but if you include in the preamble to the 
question the tyrade against the cigarette industry, 
you might get a different answer. 

Q. That's not my question. 

Klkay. I'm not talking about a good 



question, ?'all right? I understand -- we have 

ST r" •* 

□ I -"t'- 1 

| already e^^ished -- I don't think X have to go 

| through it^^^^in, that you believe that in drafting 
audits or ^sarryevs, that you can ask good questions 13:45:00 
^k bad questions. You agree with that? 




'okay? I 


let's talk about the bad questions, 
fusing on the bad questions. Do you 


'understand tha|t? Are you with me on that? 


Mre focusing on bad questions. 


f A. I'm with you. 

I Q. All right. I believe that you've 

I ■ 

testified earlier that it is your opinion that if 
someone intentionally tried to draft a bad question 13:45:30 
to get a specific response, that you could not get a 
specific response in all the people you survey. You 
wouldn't - - you wouldn't -- in 100 percent of the 
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people you surveyed, you wouldn't get the desired 
response, if that's what you were trying to do; is 
that correct? 


13:46:00 



\ A. I don't understand. You seldom get the 

same response from everybody to a survey question. 

^ Q. Would you agree with the point that some 

^.people car^£.cqrmulate a survey and an audit to get a 


specific r^sp.onse that they wanted? 


have that ftm 


want to f( 


*that . 



lean -- you don't -- you don't always 
h leeway. In other words, if I said, I 

I 

iate a survey question to get people to 
If smoking is zero, I think I'd be hard 
gfthat . I just don't think I could do 13:46:30 


All right. You're right -- you're 


.right backionithe trail I'm getting on, okay? This 


*is what I ' 



liking about . 

Ire saying that you couldn't -- if you 



^wanted -- if you wanted to formulate a question to 
^get the desired response, let's say you had the 

r. 

desired response that people were going to say 
there’s zero percent risk, health risks, to smoking 
cigarettes, you're saying that you could not do that? 
A . I - - 

Q. You don't think any other auditor or 
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1 


surveyer could do it either, 


correct ? 


13:47:00 


A. I can't imagine how you could do it and 

still have that as part of the question, unless 
you're going to jettison the core part of the 
question, I think you couldn't do it. 

Q, Okay. So as far as you know, if you -- 

if you interviewed 100 people, if you wanted the 


desired rlfeponse to be zero percent or you wanted 


'the desirt 


couldn 1 t 



isponse to be 100 percent, okay, you 
;hat response from all 100 people. You 


didn't thiupJCjsjSnybody could, correct? 


13:47:30 


(ink zero and 100 from everybody would 


be 


\ Q. IPiPl. However, would you agree with me 
ithat you rmulate a question to the point where 

*it will be 1 . mor|5 likely for a group to say zero 


Ipercent o ] 


|se to zero percent rather than for 


It hem to anl 


the question 100 percent or closer to 


ll00 percent? 


13:48:00 


| A. I already gave you an example of that. If 

^bu include a preamble attacking the cigarette 
industry, you'll get numbers that are systematically 


too high. 


Okay. Or how about a preamble supporting 


the tobacco industry? 
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A. Then that could have the opposite effect. 

Q. How about phrasing things in hypotheticals 

rather than directly to the person being surveyed? 

\ A. I'm not sure what you mean. These 

" questions are not hypotheticals. They're asking 
^people with respect to reference population. 

0 Q. IQkay. How about directing the question to 


"the persoriFbeing surveyed personally, directing the 


13:48:30 


f'question 


ito an anoi 


|em rather than directing the question 

f 

ts group? 



A. Li. .found this way of asking the question 


oeSjaaa&ici ^^Bji liable risk responses. A reference 


13:49:00 





to ask abc 


LJteaching 



^a common and generally used technique 
probabilities. It's a lot easier than 
be probability theory with pie charts. 


Q. ^But jp'ou 1 re not trying to teach the -- with 
'Our quest&ony you're not trying to teach the people 


Jbeing surv|Hi. You're just trying to get their 

^opinions as to specific questions, correct? 

^ A. I don't have to teach them, because 

I 

Unlinking m terms of proportions out of 100 is 
something people naturally can do. Where as if you 
have to teach them probability theory, that's 
something that you have to run like a mini course as 
part of your survey and generally it's been less 


13:49:30 
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1 



successful as an approach than these reference 
population approaches. 

Q. How about -- how about using the terms by 

percentage, rather than saying 30 percent or 40 
percent or 50 percent, as to one individual? 

A. Percentage is another thing, percentage 


^versus out^of 100. Lots of times people answered 


^the questifSns in terms of percent. So if you look 
|ht the act||^|phone interview transcripts, they 


13:50:00 


fht the actj^^phone i 
fjwould say !$§^ff|^ercent . 


q - SusS*. 




lines it came out. 


/hat percef 


ife abou t -- couldn't you ask the question 

do you think you would have -- what 13:50:30 


iercentage^Ta chance do you think you have if you 

. , j.\V«WftVVL>L K . 

>moke cigaiettp for 40 years of developing lung 


;ancer you; 


people are very familiar with 10 
>ercent, 20 percent, 30 percent, 50 percent. You 


^ven have testified that people use those terms in 
^swering the questions you formulate or the 
questions that the Jones Day survey formulated. 

A. All the studies we've done for EPA have 
always used reference populations, so we found that 
that's something people can relate to and answer 


13:51:00 
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1 with respect to. So we always note the denominator 

2 is 100 . 





1 

20 
2 1 
22 

23 

24 

25 



Some people may intuit the percentages. 

Some people may not. At least here we're telling 
them exactly what you would have told them to the 
percentage, if they understood the percentage, but 
not everybody in the survey sampling group is as 
educated l^t'' you are, so that's why we tell people 13:51:30 

fit's out population of 100. 

Q. ^^our preface, you say -- the preface of 
"Smoking: • Malt ing the Risky Decision," you state, 
he jMtenMffii research that I undertook for this 


een supported either by the cigarette 
any law firms representing them. 13:52:00 

ou believe that's a true statement? 

A. -'Ye s’! I do . 

Q, risn'j t it correct that some of the 
; informatid^y^gu're using in the book Jones Day 
factually paid for by compensating you for your time 
|in performing some of these surveys or studies? 

A. They didn't pay me to run any of the 

surveys. The surveys that I ran, Jones Day had no 
knowledge that I was running the survey. They had 13:52:30 
no knowledge of the results and they had no contact 
with me during that time period whatsoever. So the 
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1 


first they knew of it was when they showed up in my 
book . 


3 Q. But didn't they pay you to review the 

^4 % survey, the 1985 survey, that they, in fact, had 


performed? 


That's -- their survey, I read the 


^ survey. J^was paid for that. 



A. fBlLtJ i undertook my own survey. 

Q. . Well, I'm talking about -- I'm 

talking aifout^that is part of this book. In fact, 13:53:00 


hatlfe ons 


the cornerstones of this book, is that 


19 8,5Lsurvffithat Jones & Day paid to have done and 


it was doi 


correct ? 


1 book ? 



some outside firm; isn't that 
t that one of the cornerstones of this 




ilt’^ one of the main sources of data that 


: I used 


g And i sn t t true that Jones & Day paid 

w- 

2 oj^ you for your time for reviewing that survey? 

2 A. Not for the analysis of the survey that 

22 goes into the book, but the one hour I spent in 

23 their office reviewing the survey and the summary 

24 tabulation, yes, that would be billed. 

25 Q. Did you review -- didn’t Jones Day -- did 


13 : 53:30 
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1 you use any of the information from the articles 

2 that they gave you to review? 

3 A. I don't recall doing that, but it's part 

\ of my general knowledge. I mean, I don't recall 

i J 

drawing specifically on the articles I read. 

Q. Once they gave you the results of the 

survey, dji-4 they pay you for reviewing those? 


r 

M 

L. 



|r 

Q 


A. 


Pfes.' I did get paid for analyzing the 



l 

It 



1! 

1SS 

I 

17* 

19C 
2 0 
21 
22 

23 

24 

25 


results o: 
getting pat! 
part of tl 


ue 



survey, but that's different than 
lo do statistical analyses that were 
?ok . 

about the background information that 
|they give you from the survey? 
background information? 


A. 

Q. gfipX;, it is my understanding there were 
two separate times when they gave you information 

concernin d^ig s 198 5 survey. They gave you, I 

‘ § 

think, the ^to vev itself in the second meeting with 
them in Cleveland when they gave you all of those 
materials. 

A. I don't know, 

Q. Isn't that correct? 

A. I don't know which meeting this was, 

whether it was the second, first, third. 

Q. Well, whichever meeting, it doesn't 


13:54:00 


13:54:30 


00 

b-* 

VJ 


13:55:00 
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1 matter, okay? 


Correct. 

I’ll take that out of my question if you 


•^>4 <ts have a problem with that . 


A. All right. 


Q. My point is this. At some time early on 

in your matings with Jones Day, they gave you a 


[8 ' bunch of ©terials. You've already testified to 


9 jFthat, cor] 



)oked at the materials. They mailed me 


13^ some . 


You looked at some. Some of it you 


.3 as^^^or ^^,p. s |:ocopies . You said that? 
^“1 A . ' s correct . 



Q. And I'm sure you took the 

lS^^photocopies b^ck to wherever you were living at the 


lV^time 



13:55:30 


I mailed - - 


Q. -- or working at the time? 

A. They mailed them to me. 

Q. And you -- and they mailed you other 


22 information, right? 


They mailed me photocopies of what I asked 


2 4 f or. 


Q. Okay. And I just want to be real clear. 
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1 


Did you take any information from the office from 
Jones Day in your hands physically, when they gave 
-- the first time they gave you any information, 



back to your office or wherever you went? 

A. I don't believe I did. 

Q. Okay. So you're saying you walked out of 

there empto handed and they mailed everything to 




: you? 
f A 

I 

I Q- 

testified 
* thatsiiyfiey 


13:56:00 



's my impression. 

And you say -- and I think you 


testified y||y|J.ier that there were numerous articles 
tha UM ev ipajsssKded. too, correct? 

correct ‘ 

Q. - - when they mailed this to you, did 

it come ii ^Tb ox or an envelope or how did they come? 

J«\-AVvtfAV.V, 

A, I don't know. Envelope or box. 

Q. |^^|he mater -*- a ^ s that were mailed to you, 
you t-esif i f^^dp.arlier that you reviewed a document 13:56:30 
concerning the 1985 audit and survey, correct? 


A . 

Yes . 

So I reviewed the 

survey text 

Q. 

Right 



A . 

But I 

1 tn not sure if at 

that time I 


reviewed the mean responses or whether it was 
later. It might have been then. 

Q. Okay. Well, let's get -- okay. You're 
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saying now that you don't know whether the mean 
responses were reviewed at that time or they were 
reviewed later; is that what you're saying? 

A. I'm really not sure. 

Q. Okay. 

A, It could have been then. 

Q. M^kay. Well, did -- just so we're clear 
for the rjlfcord, did Jones Day pay you for reviewing 


r" .."l: 


e mater: 


that they sent you? 


13 : 57 : 00 



And.., part of the materials they sent you 
gatAsaaind the survey, right? 



■ Q. 111^s my understanding that in previous 

^depositior^#§r|d earlier today, you have stated that 13:57:30 
khe first ^tT:^ you saw this survey was when they 
Imailed it Lto y ou. right? The first time you saw 


tthis survf 


|§he text of the survey, is when Jones 


;Day gave it to you, correct? 

| A. I’m not sure if that was in their office 

lagg r not, but I knew the survey existed in their 
office. I believe I saw the survey in their office. 
Q. Okay. You saw it in their office and then 


you later got a copy of it? 
A. Right. 


13:58:00 
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1 

2 

3 



Q, Okay. And this is the first time, whether 

it was in that -- whether you saw it at the office 
or whether you read it further when they mailed it 
to you, that was the first time that you had seen 
the survey, correct? 

A. I never saw it before I visited Jones Day, 

if that'sN^hat you're asking. 

Q . fftlgit. 

f" 

far as you know, the survey never 

existed? 

A. [That's correct. 




my understanding that after reading 
ou requested Jones Day to provide you 
ortnation, right? 


requested the raw data at some point. 

The raw data. Let's use your term, 




thia^rvc ^ 

the backuF^^ormation. riaht? 13:58:30 

A. 

Q. 

"raw data .Li, 

ilieve you have further testified that 
lit took at least six months, and maybe up to a year, 
fto even receive the raw data from Jones Day, 
r r e c t ? 

A. It took a long time, yes. 

Q. So just to be clear, the raw data was not 

included in the text. You didn't get the raw data 13:59:00 
at the same time that you got the text of the 
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1 


survey, did you? 


A. I may have had a report on the survey, a 
summary of what audits and surveys included with a 
\ sample means for the different questions, but I did 
■' not get the raw data. 

^ Q. Okay. Did Jones Day pay you to review the 

^ raw data? K, 


A. PDnly insofar as I verified the audits and 


I want 


audits an 


fact, the'; 


r "'h 

I "V ^ 



| look at the raw data and verify the 

j: 

^vey analysis of it to see whether, in 13:59:30 

I 

s it right. 





What did you do -- how long did it 
these calculations? 


| A. §|§Mi|n 1 t remember. 

\ Q• • How long would you guess, I mean, 

'would it take jto do these calculations? I mean, how 


- how con rnii gated or how long does it take to do 


Ithe calcu! 


Ins or check the raw data to make 


should sure it's accurate? 


It would be days, not hours. So you would 


^ve to get the data tape up. I would have to 


14:00:00 


figure out how it was coded, determine how missing 
values were coded. I end up disagreeing with audits 
and surveys. On some of the things, we'd have to 
find out, because that -- because of how they 
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classified the variables, 

Q. Did you disagree with any of the raw data 
in this survey after doing your calculations? 

A. I actually did not go back to the report 

) 

1 audits and surveys did on the data. I -- any 
I information I wanted, I ju^t generated myself. 

^ in other words, if I wanted to know 


14:00:30 


what were^the average risk perceptions for 


'mortality! 


than look 


analysis e 

ii 

and my 




1 mean, I 


licked out those numbers myself rather 
.hem up. So I glanced at their 
read it over, but I did not sit there 
>ut compared with their output. 
r . Well, you lost me now on that one. 


%ght you just said that you wanted to 


get the r^lid^ta to ensure that -- you know, to see 14:01:00 
what the, 'youlknow, report was based on, what the 


survey was 
informatic 


|ed on. You wanted the backup 
4 the raw data that they used do write 


the text, correct? 

A. My last answer referred to the 1997 audits 

^|nd survey data, not the one in the 1980s. 

Q. Okay. Well, I never went to the one in 
the 1990s. I mean, why did you make that jump? 

A. Because that's what I thought your -- 

MR. ATKESON: Because you said "this 
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survey." You didn't say the 1985 


14:01: 30 




MR. FISHER: Oh, okay. Well, let's just 
make this agreement. I'm going to talk about the 
1985 survey until I go on to a different one. 

MR. ATKESON: Okay. 

MR. FISHER: I mean, I never wanted to -• 

M4R . ,ATKESON: I was going to ask you to 


? clarify because I thought you were asking about the 

^ rvl 

f 1997 survto# well. 


FISHER: Okay. Well, I guess I've 


been talking about the 1997 survey the whole time, 





When you 



WITNESS: No, just that one question. 

Sisi ATKESON: No. No. No. No. No. 


.."this survey" 


changing 


MR. |FISHER: Okay. 


^ATKESON: -- I thought you were 

eill. That's all. 


MR. FISHER: Well, I'm sorry I wasn't 


clear . 


14:02: 00 


^ Q. (BY MR. FISHER} The 1985 survey that 

we've been talking about the last 15 minutes or 20 
minutes, the question that I have is, isn't it true 
that you wanted the raw data for that survey? 

A. Yes. 


KEITH & MILLER CERTIFIED REPORTERS 
EL PASO, TEXAS 79901 (915} 533-7108 

http://legacy.library.ucsf.e(Jb[/ticb(b}ct(il![ailO)(pfflHA/.industrydocuments.ucsf.edu/docs/yfgl0001 


52011 1824 






1 0. And when you got the raw data for that 

2 survey, you got it from Jones Day, correct? 

3 A. Yes. 


UP" 


I 8 


^ Q- Did Jones Day pay you for reviewing this 

W raw data? 

A. Yes. 

Q. Nipw t long did it take you to review this 

’ raw data tfb ensure that it was correct? 



A. 

| because 
the codin 


12 , 



n't know. It was days of analysis, 
to get the data going and worry about 14:02:30 
then run all the various statistics, 
the raw data that you had requested 


151 

16 ' 

17 

1^8 

19 

20 
211 
22 

23 

24 

25 


or maybe a year or for some period at 
Important in writing this book, 
faking the Risky Decision"? 

'Yes^ it was. 

w 

Id you have written this book without 


time, was 
gp " Smoking : 

A. 

Q. 

that raw c|t^g 14:03:00 

A. I could have. It would have either been a 

thinner book or I would have had to run more of the 
s myself using just a local sample, which is 
what I did. So I used a North Carolina sample that 
I could do for free. I could have done that for the 
whole book, but it wouldn't have been a national 
sample. 
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1 

2 

3 


T ' 4 




1 

1 6 

17 i 

sags 

i a 

1 9 
20 
21 
22 

23 

24 

25 


Q. And it was important to you to use a 

national sample in writing this book, right? 

A. Well, better. I could have published it 

\ with North Carolina. 

Q. So would you consider the analysis 

performed on the raw data for the 1985 audit and 
s survey, w^yld,you consider that research? 

A . 

j? ‘*5^?** | 

data for The research, the actual research, 

in terms e analysis, involved different kinds 

ns . 

Well, would you consider it an 
iwork you did on the raw data? 
alyzed the data to assess whether what 


14:03:30 


of manipu 


an 



o. I just considered it checking the 

j? | 


14:04:00 


they said gppo ut the means was correct, yes. 


;MR. IATKESON: Counsel, I don't know if 


^this is he 



uLu l. I can do this off the record, but 
there app^j^to be a miscoitimunication going on 
between you and the witness. 

MR. FISHER: Yeah, let's go off the 
cord. What are you saying? 

THE VIDEOGRAPHER: We’re off the record. 

(Discussion off the record.) 

THE VIDEOGRAPHER: We're back on the 


14:04:30 


14:05:00 


record. 
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Q. (BY MR. FISHER) Isn't it true that the -- 

that the research that you did on your own volition, 14:05:30 
okay, that you performed yourself, was done to check 
\ the results of the 1985 audit and survey? 

J 

^ A. I did that both to check the results as 

well as to expand the domain of the risk perception 



analysis.b 


’ que stions| 
those que^ 


rDkay. But again, the -- you based the 

rvi 

you asked, you -- in formulating 
#t?%f§hs, you looked at the questions that 


were done Lin—t he 1985 survey and audit; is that 


14:06:00 



, I already looked at them. 


jl did variations on those questions, 


some of w 


over the 


focused o 


nichf 


were quite different. Then people 
start answering in percentages. So I 14:06:30 
se questions as being the most natural 


<way for people to think about it. 

^ Q. Okay. So it would be a fair statement to 

| 

(s av that you relied on the questions that were 
formulated in the 1985 audit and survey in preparing 
your independent evaluation; is that correct? 

A. Well, part of the purpose of my study was 
to test the robustness of those questions with 
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1 


respect to different wordings. So naturally looking 14:07:00 
at those questions would be part of that exercise. 


Q. Well, and that's what you used. You used 

the 1985 audit and survey as a measuring stick, 


correct ? 


I used that and then I altered the wording 


to see hok^the results would change 


Q. s^And again, how they would change in 
relation fejgiafe jhe 1985 audit and survey, correct? 

A. , to see how accurate those results 


were and 


que^JMtn 




survey, t] 


that was 


e how they changed under different 


^ your review of the 1985 audit and 
j^xt itself, the time you took to review 

is- 

jfor by Jones Day; is that correct? 


07:30 


A. 'Yes 1 it was. 


^analysis that you performed on the raw 
igiven to you six months to a year 


data that 


after you had reviewed the text was paid for by 
Jones Day, correct? 

sgj A. The part that I would call a consistency 
check of the earlier results, plus different cuts on 
the data to see if it was really an accurate 

characterization of the results, yes, but that's 
different than all of the detail statistical work in 


08:00 
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2 

3 




Q. Okay. And that's fine. I'm not saying 
that Jones Day paid for all the work that you did in 
^ this survey. I'm not saying that. 

My point is, is that Jones Day, at least 
for the initial review of the text, for checking the 14:08:30 
raw data,Kp r analyzing the raw data to make sure 
that it wlfs accurate, was paid for by Jones Day, 


, it was. 

that was the initial steps that helped 
^dependent survey yourself, correct? 

, I wanted to go through that before I 
|s and survey results for my research, 
cf^you used a 1985 survey and audit as to 14:09:00 
-- to not r|aybe not guide you, but to educate you 

as to the i-£.o.rj3a ulation of questions for your own 

It? 

A. I didn't use it to teach me anything. I 

used it to test the robustness of the survey results 




2l|*y^o reason 

able 

variations of the 

question 

wording. 


22 

Q • 

And 

your initial work 

with the 

1985 audit 


23 

and surve 

y is 

contained in this 

book, correct? 

— 

24 

A . 

No . 




—■» 

25 

Q. 

Oh, 

it isn't contained 

. in this 

book? You 
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1 


don't talk about the 1985 audit and survey in this 
book? 




A. My subsequent work with the audits and 

\ survey data is in the book, but the initial work was 

mostly just checking the original audits and survey 14:10:00 
if report and doing some simple cuts on the data, 
r These invfhe more extensive statistical analyses of 


■ 8 the data that were undertaken after I stopped doing 



any work 


Us,., preface, 


1the 



ynes Day. 

SiP going to read you a part of your 

^raph of your preface. It says, During 14:10:30 
f#my research on smoking risks, I was 
gg my expertise on risk perceptions and 
Uncertainty with Jones, Day, Reavis & 


Ichoice un 


Pogue, whighjs one of the law firms representing 14:11:00 


5 . 

I6^#the cigarette^industry. This effort never involved 
n^Jparticipat^Win any legal regulatory proceeding. 

page fessel he course of my discussions with them, 
learned of a national survey that had been 


2Opte^fundertaken on their behalf to assess consumer 
2 iC L -.-at t i tudes and risk perceptions with respect to 


22 smoking. 


The survey design was quite sound and the 


24 data represented a rich source of information for 

25 examining a variety of aspects of smoking behavior. 14:11:30 


KEITH & MILLER CERTIFIED REPORTERS 


EL PASO. TEXAS 79901 (915) 533-7108 

http://legacy.library.ucsf.e^tJa^}q(illfaajO)(pww.industryaocuments.ucsf.edu/aocs/yTgl0001 


168 


52011 1830 



1 


These data, which I will refer to below as audits 
and survey data, will be a primary focal point of 
the empirical analysis in this book. 


\ 


Would you agree with your own statement in 
the preface, that the audits and survey data, which 
was completed in 1985, is a primary focal point of 



this bookK 
■ 


insure . 



dissonancf 



you define the term for me "cognitive 


ial of a risk, trying to put it out of 


you ever done any research on 


lonance? 


|^by that name, but I've looked at 


14:12:00 


14:12:30 


j cognitive 


16^^'whet her risks '|af feet behavior and precautions, which 


Iwould be 


flection of whether people actually did 


I 8 Qp uC it ou1 


Itheir mind . 


^ I may have suggested at one point that if 

fit's so easy to put risk out of your mind, we 
y^ouldn’t have a flourishing sleeping pill industry, 
but I don't think I've written extensively on 


14:13:00 


23 cognitive dissonance. 

24 Q. Well, have you ever -- have you ever 

25 relied on any survey or study on cognitive 
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dissonance written by someone else in formulating 
any of your opinions with regard to risk perception 
with smoking? 

A. I'm sure I've worked with psychologists in 

! the design of all -- or most of my surveys. So that 
| may have come up as a factor, but I can't name any 14:13:30 

specific &Qcjnitive dissonance survey I've tried to 
emulate. r 

> -.yjjs**- | 

Q. you ever published any articles on 

| the topic ^^^ognitive dissonance? 

A. L.I d-tb n 1 t believe so. 

is risk analysis? 

, it means many things to different 


at does it mean to you? 



people. 



;it gould be analyzing the magnitude of the 


Q. 

A . 

|risk, socs responses to risk. It includes -- 
;it could risk assessment, assessment of 

^government regulations pertaining to risks. 

Q. Is it true that in forming your opinions 

|ith regard to risk analysis, you have always taken 
the surgeon general's risk assessment as the 
reference point with regard to smoking? 

A. I have never questioned the surgeon 

general’s estimates and have always used those in 


14:14:00 
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1 


the case of environmental tobacco smoke. Although I 

have expressed reservations regarding EPA and OSHA 14:14:30 

estimates, I’ve always taken them at face value as 



well. So I’ve never tinkered with those estimates 
of the risk, 

Q. Are those the only organizations whose 

statistics you've used in your own -- in formulating 


your own pisk analysis? 

j 

A. smoking? 

Q. for smoking. 


A. L I believe maybe American Cancer Institute 


hoother body I may have used in addition 


surgeon general. 


does the -- what is the -- have you 



ever revi 



risk assessment generated by the 


tobacco industry? 



| Q. ffiLfour knowledge, has the tobacco 

^industry ever produced a risk assessment study? 

A. They’ve done it for the Premier cigarette 

|q r its analogue, but I don't recall a risk 
assessment study for conventional cigarettes. 

Q. Have you ever asked the tobacco industry 


14:15:00 


14:15:30 


to -- if you could review any risk assessment 
studies they may have done on cigarettes? 


14 :16 : 00 
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1 


No . 


2 

3 



i 

m 

ik 

i 

p~ 

13 


1 

1 

1 

? 

1 

2 

2 

22 

23 

24 

25 


A . 

Q. Why not? 

A. I assumed that the best evidence was 

statistical studies linking smoking to fatality 
rates and these have been done at the national level 
and they're reported in the surgeon general's 
reports. 

Q. rtrf your opinion, are those sources the 

rvi 

most re 1 isources that are available for anyone 

h regard to risk assessment? 

the risk to the individual smoker, as 14:16:30 
e of the other things that might be in 
ibelieve they are the most reliable 
of out there. 

uld you criticize any other expert in 
another £ i e 1d j1o rely on surgeon general statistics 14:17:00 
or the American Cancer Society statistics? 

A. ^^i^epends on what the statistics are. So 
if the statistics don't pertain to health risks, but 
they're venturing into other fields, like hazard 
arnings, then these are areas where they don't 
necessarily have expertise. They're physicians. 

Q. And that's a fair answer to my question. 

My question wasn't very clear. I asked a bad 

question. 14:17:30 


to rely o 
A . 

°PP g t 

th &pi«P or 

sources I 

Q. 
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1 


with regard to smoking issues, if 


Is 

other scientists or experts relied on surgeon 
general statistics or American Cancer Society- 
statistics or EPA statistics or OSHA statistics, 
would you be critical of their reliance of these 


14:18:00 


statistics? 



A. . , I mean, if you rely on some 


! statistic#; you should couple them with caveats. So 


I have cai 


in the environmental tobacco smoke 


statistic: 


5ut they are not risk analysts in the 


sense of 


dat-^ 





a# Q- 



jg to determine the objective 

I 

|ks, but are trying to run with that 


jother purpose. I can't imagine being 


our opinion, what is the role of the 


'surgeon general in this country? 


14:18:30 


fto public 



ink the role should be to alert people 
th risks, to provide risk information 


^that will enable people to make sounder health 

^decisions. So that would involve providing 

% 

information that people don't already know, for 


14:19:00 


example. 


But I think his objective or her objective 


should be to enable people to make informed choices 
with respect to their health. 
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1 


Q. 


In your opinion, would 


does the tobacco 


industry have the same obligation with regard to 

their tobacco products? 

A. I'm not sure the extent to which they have 

the legal freedom to make health-related claims with 
respect to cigarettes and almost anything you say 


14:19:30 



related tquhealth that is not adverse becomes a 


health clJfm. 



much aboul 


|act, they weren't even allowed to say 
* Premier cigarette, which didn't 


11^ involve tHe burning of tobacco. So I think that 
12 ^^ he V^ v ^M onstrained in terms of what they can 



tgeneral, 


^ym-^do ^ hmere^^a public figure, such as the surgeon 
ffQgeneral, t have those constraints. 

15; l!.J| Q. you aware of the tobacco industry, 

^ S , , Wvmwwv , . . 

iGwrfother than', I auess, the Premier cigarette, on 


1 7 v-il convent ional^ cigarettes . ever lobbying the FDA or 14:20:00 
l^i y^f the surqeo ifeja^ eral or any other regulatory branch 
19 r;^y of the government to release information concerning 
2o j«d iealth risks and smoking? 

?i A. We also had the period known as The Great 

22 Tar Derby, where cigarette companies competed in 

23 terms of the relative safety of cigarettes based on 

24 their tar content and the government shut down this 

25 competition. It was only when the American Cancer 14:20:30 
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Society protested that the government eventually 


relented. 


So they have had a history of trying to 


foster some information to dissemination. But even 
at a fairly innocuous level, it should be embraced 


by the government, but they've often been attacked. 


Q. ^ir,. my question is, are you aware of any 


^ time when Oe tobacco industry has petitioned any 14:21:00 


fbranch of yAgjgovernment to allow them to divulge 


health in 



tion regarding conventional cigarettes? 


A. jThatj was The Great Tar Derby I just talked 



abouj 



to put th 
Icigarette 


)said , No . L 


|permission| 
Ibat t le . 



petitioned the government to be able 
amounts on their packages of 


e5| started doing it. The government 
sure that they lobbied to get 
^continue doing it. Theirs is a major 



14:21 : 30 


| Q. Okay. Other than the tar derby, have they 

is&fjver at any other time -- I mean, they've been 
manufacturing cigarettes for years and years. At 
any other time in the history have they ever gone to 

the United States government and petitioned the 
government for their permission to divulge health 
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consequences related to conventional cigarettes? 


A. I don't know what all the things they've 14:22:00 

done are. 

\ Q. Have you ever asked them that question? 

i 

A. No, I've never had a contact with a 

^ cigarette industry official, except the lawyer 
P involved t}ie Premier cigarette warning label . 

^ Q. you know what the percentage of people 

- - what ptel^htage of people in America smoked in 


F 4 

\ 

0 


A 


A 



the 1950s: 
A . 


^as higher. It may be in my book. I 14:22:30 
^ it offhand. 

. Do you know what percentage of 
^■ica smoked in the 1960s? Was it more 
fry sorry to interrupt you. You were 


people in ^^ica smoked in the 1960s? Was it mo: 
or less? sorry to interrupt you. You were 

about to answer me. Was it more or less than the 
1 50s? L_^ 

! A. liL&li&fe n 1 t recall the exact number. 


18L~^| A. IllMlin 1 t recall the exact number. 

w r : 

1 Q- Okay. At what period or what time period 

2cS^did the percentage of people who smokes in America 14:23:00 

2 l^^tart to decline? 

22 A. I know I have charts in various 

23 publications giving per capita consumption of 

24 cigarettes. Do you want me to look it up? 

25 Q. No. That's okay. 14:23:30 
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1 


It's in there. 


2 

3 


F 4 


A . 

0. What year did the surgeon general come out 

with the label habituation related to smoking? 14:24:00 

A. I don't memorize the dates, but they're 

all in my book. 

^ Q. Okay. So as you sit here today, you don't 

remember what time period they came out with that 

f 8 ^ label? 

S»“ 

f | 

rget the exact year for all the 
' 64 . 

ell, do you know the -- what year the 
1 changed the label related to smoking 14:24:30 
Ion to addiction? 

rget the exact year of that, too, but 
hat in my book, as well as the label. 

Q. "" ° Ur °pi n i° n f is nicotine an addictive 
drug? I..^ 

A. calls for medical judgment, so I 

don't make medical judgments. I do know that 
cigarettes with nicotine make it harder to quit 

gmoking. 14:25:00 

Q. Do you agree with the surgeon general when 

they changed the label that stated -- when they 
changed the label relating to smoking from 
habituation to addiction? 




1 
1 

17s 

1 

195 

2 0 
2 lj 
22 

23 

24 

25 
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1 A. I don't agree or disagree. I think it's 

2 rather odd that they changed the label and it may be 

3 a political decision. It could be a medical 

^*"4 \ decision. I'm not sure what went through their 


heads. But from an economic standpoint, all that 


matters is quitting smoking is not costless. 


14:25:30 


Q. h^ith all the information that is out there 
regardingrnicotine and addiction, would you say that 


predominaj 


most of the information that's out 


there stal 


:hat nicotine is addictive or is not 


addictive! 



hard. If 


dif ficult 


. , we know the consensus -- which I 
: with, is that quitting smoking is 
call changing any activity as being 14:26:00 
lictive," then certainly you'd call 


that addictive. Giving up Pepsi may be addictive. 


but I thimay involve more than that and I’m 


relying oi 


$ical people to worry about those 


nuances rather than me. 

Q. Would you say that the consensus of the 

literature out there is that nicotine is addictive? 

A. Well, the consensus used to be habituation 14:26:30 

and I'm not exactly sure what made the consensus 
shift. To what extent is it new medical evidence or 
to what evidence is a changing mood regarding the 
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tobacco industry. 


Q. My question is, is there more literature 
out there -- is the consensus of the literature out 14:27:00 
there that nicotine is addictive or is not 
addictive? 

A. First, the literature is not independent 

of what tj^e surgeon general does, in terms of the 


label. Apd second, I haven't read all the medical 


literatur 



don't know. 


r our opinion, when the tobacco 


executive^ .sto od before congress and stated under 14:27:30 


5 31 Iwhoh a t 


>tine is not addictive, were they 


1 into the 



epends on the extent to which they got 
es of addiction, habituation, and 


whether qilThTing smoking is hard to do. 


Q ' CU^ our °P ini on, does the tobacco industry 


have a dul 


know the effects of nicotine, which 


^is contained in their cigarette products? 

) A. All opinions regarding duties are legal 
judgments that I don't make. 

Q. Well, have you ever made legal judgments 

before? We just went through about 50 articles 
where you talk about writing for the -- writing for 
the entity that was responsible for publishing the 


14:28:00 
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1 


restatement of torts. 


Have you ever given a legal 


opinion? 


14:28:30 



A. I try to confine myself to economic 

analysis of legal issues as opposed to being a 
surrogate judge. 


School? 


Are you a professor at the Harvard Lav 


School? 


FYes . 


is the role of the Harvard Law 


.We train lawyers. 

i n training lawyers -- do you have to 


|nions in training lawyers? 

fn't. No, judges do that. So we may 



go over cc 


^cases, but I don't give legal 


: opinions. 


jcase prec 




?ou give -- do you give opinions as to 
l, establishing law in a certain state 


for a certain area? 


I A. Other professors do. I don't. So I 

I 

l^iscuss the economic analysis as it pertains to the 


14:29:00 


cases 


Q. So as you sit here today, you're saying 
that you have never given a legal opinion? 

A. Well, I'm not a lawyer and I'm not a 
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judge. So I am -- I am an economist. So to the 

extent that I comment on anything, it's only from 

the extent -- standpoint of an economic judgment. 

Q. In your opinion, does the tobacco industry 

I 

' have a moral obligation to inform the public as to 

| what is contained in their cigarettes? 

I 

^ A. don't make any judgments regarding 


^morality, PSither. Ministers, priests, and the like 
would do t ya X h J 


14:29:30 


14:30:00 


benef icial. 


|"our opinion, would it be economically 
r the tobacco industry to inform the 


publish as 


|he addictive nature of nicotine? 
jn 1 t think that it's a state secret 


[that quiti 


iwhat the 



Ismoking is hard to do. I'm not sure 14:30:30 
jette companies could add to that 


information, Kkut I believe if it's important to do 


it hat, the 


Ito the re< 


pon general and congress will add that 
|d list of warnings and I believe it's 


Ipart of the proposed package. 

| Q. Well, how about the tobacco industry, 

kssan 1 t they disseminate this information? 

A. Well, risk information that you'd want to 

provide to make people have accurate risk 


14:31:00 


perceptions cuts both ways. So if people have an 
exaggerated perception of the risk and we were 
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1 


really asking the tobacco industry to correct 

2 misperceptions, then they should go out with 

3 information to decrease the public's risk 


perceptions in situations where they overestimate 
the risk. 


They're not allowed to do that, so I 
think, really, they're shut out of this game, 


: 8 largely by^'the fact that the government has taken 



over the 




ng function. 

, isn't it true that if you decrease 


14 : 31:30 


llK* -- I mean 4 


12 a the 



smoking c 





understand that your opinion is that 
(blic has an increased valuation of the 


ion to the actual risk involved in 


t tes? 


16^^^ Q. 'That's basically your opinion, right? 

17^3 A. iT-hey overassess the risk, yes. 

^8 ^3 Q. fm mm overassess it. 

1 9 g% In your opinion, if people were 

20^overassessing the risk, is there a better chance of 14:32:00 


2 l|»bhiac risk occurring? 

22 A. If they -- the risk is independent of how 

23 people think about it, unless it affects their 

24 decision to engage in the activity. So if you 

25 overassess the risk and you pay attention to your 
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1 risk perceptions, you'll be less likely to engage in 

2 the activity, 

3 Q. Okay. And your answer -- I understand. 


14:32:30 


^>4 % 

r i 


If -- if it was medically shown -- okay. 
I'm going to ask you to assume this as a 


| hypothetical, okay? 


f it was medically shown that 100 percent 


iES ■ of the people who smoked cigarettes die of lung 


9 f'cancer be: 


passed on 



I the age 50 and that information was 

the public, in your opinion, would it 14:33:00 


13^ be less 1 ikei;/ for people to start smoking? 




informati 


(percent o 



assuming another hypothetical, if 
Ss disseminated to the public that 75 14:33:30 

g people who smoke cigarettes will die 


16%ss#of lung cancels before age 50, would more people 


17®ssssslstart smolunsuthan if the information was 100 


|percent? 


14:34:00 


1A. Probably, yes. 

3o *Lsd Q. If the information was that it was 40 

2l^^fercent, you had a 40 percent chance to die of lung 

22 cancer before the age 50 if you smoke cigarettes, 

23 would more people start smoking than if the 

24 percentage was 75 percent, in your opinion? 

25 A. The more people assess the risk as being 


14 : 34:30 
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1 

2 

3 




l 

f 

1 ! 
1 ( 
1 ‘ 


1 

2 0 ; 
2 1 
22 

23 

24 

25 


lower, the more people will smoke. 

Q. All right. Is people -- is the fact that 
people -- a person quits smoking a good thing? 

A. Not necessarily. 

Q. Well, let me ask you this. Is it 
beneficial for one's health to quit smoking? 

A. ^fes, but it’s beneficial for one's health 
not to gefon an airplane and not to drive in a 
car. So depend on the benefits to the 

individual^ffyilihoking and their perceived health 
costs. 

t it -- well, let me ask you this. Do 
believe -- is it your opinion that 
ttes is the same as driving a car? 
but each of them involves a risk and a 


14:35:00 


^ do S 

smoking c 
A. 



benefit aha w^ want people to understand the risks 
and the b^ryp£y|ts and make sound decisions. 

Q. MPa&l d fewer people die of cancer if fewer 
people smoked in this country? 

A. I believe so, assuming they didn't do 

omething else risky. 

Q. To take its place? 

A. Right. 

Q. So as far as public perception goes, I 

believe your testimony is, is that the more -- the 


14 :3 5 : 3 0 


14:36:00 


14:36:30 
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higher chance people perceive of getting some 
disease caused by smoking, the more people that will 
quit smoking cigarettes, correct? 

A. Or the more people won't stop -- start 


altogether. 


Or won 1 t start. 


kDo you support the regulations that 
prohibit f^oJ^ing in elevators? 


14:37:00 



I'd want 


|hven 1 t done an analysis of those, so 
**you know, study it and see to what 



extent that's! a problem or is it already covered by 


exi|^ig teaajakfe nq restrictions. 

y ou support the regulation prohibiting 14:37:30 


smoking o| 


rplanes ? 

iven't done an analysis, but I think to 


the extend tlifet you have a shared air system in the 


plane and( 


majority of the passengers do not 


smoke, pryc^4 v do not like cigarettes, that is 
probably a beneficial thing from a benefit cost 
standpoint -- 

Q. Wouldn’t -- 

A. -- but I haven't done the study. 

Q. Okay. Wouldn't the same be true for an 


14:38:00 


elevator? 


It depends on who's taking the elevator. 
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If it's people who smoke, you know, so that it's a 
clientele that smokes -- people who fly airplanes 
are a particular demographic mix that have a 
lower-than-average smoking percentage. 


So are the only people that take elevators 



I smokers? 


A. |^o, but it depends on the context. Where 
is the elevator, what's the air system like, in 


^ terms of 


Illation, how long are you on the 


elevator. 


:se are things that the business or the 14:38:30 




particulap^organization usually can regulate itself. 
fiiW ^^b'ou support the -- wait. Wait. Wait. 

^ Aur last comment was the business or the 



particulai 
you talkii 


fanization can regulate itself. Are 
iout the people that own the premises 


y.w.v.v.vwv t ( ( 

that has the elevator m it or are you talking about 
the tobacco,industry can regulate themselves? Who 


are you s; 


"they"? 


14:39:00 


j A. Like Duke University or Harvard University 

|can set their own standards for whether you can 
!|pmoke in elevators. 

Q. Okay. So in your opinion -- your opinion, 

the -- it should be regulated by the premise owner 
rather than the U.S. government? 

A. Unless you can point to a reason why the 
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1 



premise owner will not do the correct thing. 

Q. Do you support legislations which 

prohibits the sale of tobacco products to minors? 14:39:30 

A. Yes. 

Q. If you were presented information that 

showed that tobacco companies intentionally targeted 14:40:00 
minors tohget, them to start smoking, would you 


support that? 


Shouldn't support targeting minors in 


marketing;^^prts . 


chij^gfen, 



purposeful 


^testified earlier that you have two 
Si|l4, one 16. Would you be upset with 14:40:30 
industry if you found out that they had 
pargeted your children in advertising 


campaignspffiLftart smoking cigarettes? 


A. 'I'mjnot sure their advertising campaigns 


are anyth 



y children pay attention to. 

, let me say -- let me say that -• 


flet's -- assume with me that it's proven that the 14:41:00 

i tobacco companies did target minors in advertising, 
paving a 14- and 16-year-old son and daughter, would 
that upset you to find this fact out? 

A. Only if I thought that their targeting had 
an effect on their smoking behavior. 

Q- If their marketing literature did have an 14:41:30 


KEITH & MILLER CERTIFIED REPORTERS 

http://legacy.library.ucsf.edu/t!dMjc^7l5c1/p5iw^nc^JStry(fo 9 cuments.u 9 c : s^du^ocs7y : *fgl8001 


52011 1849 




1 


effect on their smoking behavior, would you be upset 

with the tobacco industry? 


A. I'm not exactly sure how to answer that, 

\ but it's not something that I would be pleased 

j . 

with. I'm not sure what it means for me to be upset 14:42:00 
fe; and what that means that I would do, but that would 
^ be a negalj-fve ( thing rather than a positive thing for 


? •Vi®!*'* $ 


J Q • talked to your son and found out 

i that he w^IPpitnoking cigarettes at school and he told 


you that 



joked cigarettes because he thinks it's 14:42:30 
jo do based on the advertising that's 



ou% re ,id that bother you? 

A. iPPii.t of all, I don't think that would 
; ever happeg^^^But if he did do that, I would talk to 14:43:00 
him about .what| I perceive the risks of smoking to 


I 


| Q. P^ou found out that your son or daughter 
^was smoking, v/ould you continue to testify on behalf 14:43:30 
iof tobacco industry? 


^ A. I don't know. What age? 

Q. They're 14 and 16, right? 

A. It depends on whether I thought the 

tobacco industry had anything to do with it. 

Q. Well, if you later saw documentation that 14:44:00 


KEITH & MILLER CERTIFIED REPORTERS 


http ://legacy. library. ucsf.edu/t : §Mjc^l6b/pGfl E; fnc^istry(^ocu merits ( u 9 cs d u 5 / o cs/yf gl 8 0 01 


188 


52011 1850 





the tobacco industry was targeting kids in their 
advertising, you see a memo and it says, We need to 
get kids to smoke at an early age so that they will 
\ be lifelong smokers, and you later found out that 

J 

W your son or daughter was smoking at the age of 14 


and 16, would you continue to testify on behalf of 


the tobac&q industry? 



'whether tl 


because t 


they 1 re 11 


FT would want to make my own judgment as to 

rV! 

activities had anything to do with it, 14:44:30 
product is something that if -- once 
^.A^JWguld be something that they would be 
Ifeskssido. In other words, they would be 


point. 


Q. ||$iM§d it upset you if you found out that 
iyour son c^^^ughter started smoking at the age of 14:45:00 


juld discuss with them what the 



|implicaticpg^i^ere and make sure that they understood 
|what they were. These are not the choices I would 


imake. 


MR. FISHER: He needs to change tapes. 


Let's take a break. 


14:45:30 


THE VIDEOGRAPHER: We're off the record, 

{Recess taken.) 

THE VIDEOGRAPHER: We're back on the 
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record. 


Q. (BY MR. FISHER) If you determined or 

found out that one of your children was smoking, 

^would -- would you decide to tell them that they had 
' a lesser chance of getting sick because of smoking 
N cigarettes than the public perception? 


14:46:00 

14:47:59 

14:48:00 



1 W 



perception 

\ 

'were. hs 


per cept ioii 

si ! 

you de^ 


(perceived 



^yuldn't talk about the public 

I would just talk about what the risks 14:48:30 

rl 

^hen it's your children, public 
^sn't really matter, does it, when 
with yourself or your children. 


, I would go out and tell them what I 
e the best estimates of the risk. So 


I'm allowed t<| do that. 


| |ffi£iil|if you thought that that would 

^increase their chance of continuing to smoke, 

^saying, Oh, that's great news, that everybody thinks 
i^hat smoking is more dangerous than the medical 
evidence suggests, so, you know, it's okay if I 


14:49:00 


smoke ? 


They don't read the medical evidence, so 


I'm just giving them what I think are the best 
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1 


estimates. 


http://legacy. 


2 

3 

p 4 




• 8 



11 - 
1 

#L_ 

13 


1 

1 

17s 


Q. Well, if you thought that that would 
increase their risk of continuing to smoke, would 
you tell them that information? 

A. My belief is just generally to tell them 
I the truth and hope that it plays out well. 

Q. Wave you ever smoked personally? 

W^hkU:h -- cigarettes, pipes, cigars? 

's a good -- that's a good point, 
you ever smoked cigarettes? 
ied to smoke one cigarette, but did 


A. 

Q. 

A . 


r" 


not 



ali 



A . 

Q. 


l|ve smoked a pipe . 
e r than maybe sneaking behind the 


garage when yqu were a kid or smoking at a party or 


^whatever, 
jhave you 
A. 


icigarette, I mean, have you ever -- 

> 

jsinoked, let's say, two days in a row? 
I've never smoked a cigarette. 



2 0pWJ§ 

Q ■ 

Okay . 


A . 

I've literally never inhaled a cigarette 

22 

Q. 

Has your wife ever smoked -- has your 

2 3 ex - 

wife 

ever smoked cigarettes? 

24 

A . 

She was a smoker. 

25 

Q. 

How long did she smoke? 


14:49:30 


14:50:00 
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1 


I don 1 t know. 


10 years, maybe. 


I don ' t 


know. 


Q, You-all got divorced in 1994, correct? 


Somewhere in there. 


14:50:30 


Q. Or separated in '94, divorced in '96, 

something like that? 


A. Kigtit 


fsmoking wa 


vegetariai 
don \$&ii$.hii 





smoking? 


>id you tell her the public perception of 
^^.gher than the actual risk? 


was a nonsmoker at that time, a 
icrobiotic diet, and all that, so I 
|had to go into it. So she had -- she 
|r orientation by that time. 

jr. Well, when did -- when did she quit 14:51:00 
i year did she quit smoking? 



A. ;i would say about 17 years ago, somewhere 


‘around the 


he was still smoking at the time you 


fwere doing the studies that were written in your 

fbook, correct? 

| 

ssg A. No, because the studies were done 10 years 

ago or so and -- or less and she stopped 17 years 


Q. Oh, 17. Okay. Okay. My math was wrong. 

In your opinion, has the tobacco industry 14:51:30 
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1 


been truthful with American public with regard to 
the health risks of cigarette smoking? 


Well, they've printed all the surgeon 


14:52:00 



general's warnings and the legally mandated 


warnings 


So certainly for the last 33 years, 


1 they've disseminated the information that congress 
^ has wishe4Kthem to. 


Q. might. 


your sentf 


warnings 


correct? 


correct ? 



kfra&ddyou just made the point at the last of 
They didn’t do these surgeon general 


eir own volition, did they? 


were required by law to do that. 


at 1 s correct. 


;if t|hey wanted to advertise their product, 



14:52:30 



s correct. 


| Q. Do you think prior to putting the warning 

flabels on their advertising and their cigarette 
packages, do you think that the tobacco industry had 
been truthful with American public? 

A. They tried various kinds of information 
dissemination, such as the tar information 
dissemination. 
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Well, when was the tar dissemination done? 


I can look it up . It's in my index under 


The Great Tar Derby. 


14:53:00 


warnings? 


Was it before or after the surgeon general 


I don't know whether it was the late '60s 


or '50s, btj_t it's not recent 


fin the ’5 1 


:ay. So you don't really know if it was 
s&gr the '60s, the tar debate? 


n't remember. It's been a while since 



I wrote this book. 



;. Other than -- did they ever warn 
danger of tar? 

link tar was viewed as a negative 


^attribute .rf^LQwer tar and nicotine became a theme 



14:53:30 


? that they : coul|d achieve. 


^they ever tell anybody the health 

cigarettes that had increased tar or 


|consequencp$pi^|f cigarettes that had increased tar or 
)more tar than other cigarettes? 

| A. There was lots of subtle advertising, such 

. These cigarettes are less harmful to your throat 
zone or less likely to get your wind. So that's 
true in the '50s, when they did ads like that. 

Q. Did they ever -- did they ever tell 

anybody that lower tar meant less chance of getting 


14:54: 00 
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a m 


1 


cancer? 



A. That's the trouble. They’re not -- I 
don't think they're allowed to make health claims. 

Q, So in your opinion, the tobacco companies 

were prevented by the government in distributing 
information about the health risks of cigarettes? 

A. Nthey - - 


Q. ; That's your opinion? 

A. sll iigti they could not distribute comparative 


14 : 54:30 


health rigj^^fhformation because that would be a 


health cl; 



How about health -- how about 
tion that's not comparative? 

, if they went out and distributed 
at was in line with the true risks, 


;f inf ormat ii flU^tft at was in line with the true risks 
0* people might |rgue that it undercut the surgeon 



general's 


lings. So I think they are very 


constrain! 


the fact that we have a 


government-mandated warning structure in place out 14:55:00 
there. 

^ Q. Are you aware of any attempt by the 
tobacco industry to petition the United States 
government or any branch of the government about the 
health risks regarding smoking? 

A. Just the examples I gave earlier with 
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r*' 


1 respect to the Premier cigarette and the tar derby. 14:55:30 

2 Q. Okay. Other than the tar derby, are you 

3 aware of them -- if you found out your children were 

^4 ^ smoking, would you tell them to quit? 

A. Yes. 

MR. FISHER: I have no further questions. 

HdR•,ATKESON: I have just three 14:56:00 

i 8 ’ questions r 

r 

EXAM I NAT I MR. ATKESON: 

_ .J, 

d you say what the term "nonsmoking 
|to you? 

"nonsmoking smoker" would be an 
h the same personal characteristics of 
erms of educational background, age, 
tion, et cetera, but who does not 
happen to ^ 5mo| e . 

Q. know when the surgeon general or 

the Americ^^ancer Society come up with their 14:56:30 

statistics, they attribute only those diseases to 
smoking along the lines of a nonsmoking smoker? 

A. I have not seen any detailed statistical 

studies in the surgeon general reports that would 
have these kinds of controls in them, so that there 
are lots of risks correlated with smoking status 
that would tend to get picked up in their 14:57:00 



l 

16 ! 
17j 
1 
1 

20 

21 

22 

23 

24 

25 
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1 




Q- So that if someone criticized the surgeon 
general's numbers for not doing that, you would not 
say that that person was incorrect? 


MR. ATKESON: No further questions. 

' 5 £1R ., FISHER: Pass the witness. 


nfo. ATKESON: Thank you-all very much. 

r“ :i 

VIDEOGRAPHER : We're off the record, 
deposition concluded at 2:57 p.m.) 
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CERTIFICATION 


I, the officer before whom the foregoing 
\ deposition was taken, do hereby certify that I 
^ personally recorded the testimony of the witness 

whose testimony appears in the foregoing deposition; 
|P that saidKdeppsition is a true record of the 


testimony-^given by said witness; that I am neither 


h attorney 


ST ^ 

5 - j 


related to, nor employed by any of the 


parties action in which this deposition is 


taken, anj 


any fsesgstor 


it I am not a relative or employee of 
employed by the parties hereto, or 


ia 1 £y. i.ix Lterested in the action. 


Ginger Gx Preston 
Certificate No. 5710 
Expires December 31, 1997 

(22492) 
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